
TORTOISE PIPELINE & ENERGY FUND, INC.
Form N-PX
August 28, 2015

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, DC 20549

FORM N-PX
ANNUAL REPORT OF PROXY VOTING RECORD OF REGISTERED MANAGEMENT INVESTMENT

COMPANY

Investment Company Act file number 811-22585

Tortoise Pipeline & Energy Fund, Inc.
(Exact Name of Registrant as specified in charter)

11550 Ash Street, Suite 300, Leawood, KS 66211
(Address of Principal Executive Offices) (Zip code)

Terry C. Matlack
Diane Bono

11550 Ash Street, Suite 300, Leawood, KS 66211
(Name and Address of Agent For Service)

Registrant's telephone number, including area code: 913-981-1020

Date of fiscal year end: November 30

Date of reporting period: July 1, 2014 - June 30, 2015

Edgar Filing: TORTOISE PIPELINE & ENERGY FUND, INC. - Form N-PX

1



Item 1. Proxy Voting Record

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Kinder Morgan
Management,

LLC

11/20/2014 49455U100 KMR To approve the KMR Merger
Agreement

For For Issuer

To approve the KMR
Adjournment Proposal

For For Issuer

To approve the KMP Merger
Agreement

For For Issuer

To approve the KMP
Adjournment Proposal

For For Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Energy
Transfer

Partners, L.P.

11/20/2014 29273R109 ETP Approval of the Second
Amended and Restated Energy
Transfer Partners, L.P. 2008
Long-Term Incentive Plan (as it
has been amended from time to
time, the "LTIP"), which,
among other things, provides
for an increase in the maximum
number of common units
reserved and available for
delivery with respect to awards
under the LTIP to 10,000,000
common units (The "LTIP
Proposal")

For For Issuer

Approval of the adjournment of
the special meeting to a later
date or dates, if necessary or
appropriate, to solicit additional
proxies in the event there are
not sufficient votes at the time
of the special meeting to
approve the LTIP Proposal

For For Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Kinder Morgan,
Inc.

11/20/2014 49456B101 KMI To approve an amendment of
the Certificate of Incorporation
of KMI to increase the number

For For Issuer
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of authorized shares of Class P
common stock, par value $0.01
per share, of KMI from
2,000,000,000 to
4,000,000,000.

To approve the issuance of
shares of KMI common stock in
the proposed KMP, KMR and
EPB Mergers

For For Issuer

To approve the adjournment of
the special meeting, if necessary
to solicit additional proxies if
there are not sufficient votes to
adopt the foregoing proposals at
the time of the special meeting

For For Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Whiting
Petroleum
Corporation

12/3/2014 966387102 WLL To approve the issuance of
Whiting common stock, par
value $0.001 per share, pursuant
to the Arrangement Agreement,
dated as of July 13, 2014, by
and among Whiting, 1007695
B.C. LTD. and Kodiak Oil &
Gas Corp., as the same may be
amended from time to time (the
"Share Issuance Proposal")

For For Issuer

To approve any motion to
adjourn the Whiting special
meeting, if necessary or
appropriate, to solicit additional
proxies (the "Whiting
Adjournment Proposal")

For For Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Kodiak Oil &
Gas Corp.

12/3/2014 50015Q100 KOG To approve a special resolution
in respect of the continuance of
Kodiak from the jurisdiction of
the Yukon Territory to the
jurisdiction of the Province of
British Columbia

For For Issuer

To approve a special resolution
in respect of the arrangement

For For Issuer

For For Issuer
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To approve, on a non-binding,
advisory basis, the
compensation that may be paid
or become payable to Kodiak's
named executive officers in
connection with the
arrangement

To approve any motion to
adjourn the special meeting, if
necessary or appropriate, to
solicit additional proxies

For For Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Williams
Partners, L.P.

Consent
Solicitation

96950F104 WPZ To approve and adopt the
agreement and plan of Merger,
dated as of October 24, 2014
(the "Merger Agreement"), by
and among Access Midstream

Partners, L.P., Access
Midstream Partners GP, L.L.C.,
VHMS, LLC ("Merger Sub"),

Williams Partners, and
Williams Partners GP LLC (the

"WPZ General Partner")

For N/A - No
Management

Recommendation

Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Oiltanking
Partners, L.P.

2/13/2015 678049107 OILT The approval of the merger
agreement

For For Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Targa
Resources
Corporation

2/20/2015 87612G101TRGPTo consider and vote upon a
proposal to approve the
issuance of shares of common
stock of Targa Resources Corp.
("TRC") in connection with the
merger contemplated by the
Agreement and Plan of Merger,
dated as of October 13, 2014 by
and among TRC, Trident GP
Merger Sub LLC, Atlas Energy,
L.P. and Atlas Energy GP, LLC
(the "ATLS Merger
Agreement"), which we refer to
as the "TRC stock issuance
proposal"

For For Issuer

For For Issuer
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To approve one or more
adjournments of the special
meeting if necessary or
appropriate to solicit additional
proxies if there are not
sufficient votes to approve the
TRC Stock Issuance Proposal

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Magellan
Midstream
Partners, L.P.

4/23/2015 559080106 MMP Election of the following
nominees:
Robert G. Croyle
Stacy P. Methvin
Barry R. Pearl

For For Issuer

Advisory resolution to approve
executive compensation

For For Issuer

Ratification of appointment of
independent auditor

For For Issuer

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Cabot Oil &
Gas

Corporation

4/23/2015 127097103 COG Election of Director: Rhys J.
Best

For For Issuer

Election of Director: Dan O.
Dinges

For For Issuer

Election of Director: James R.
Gibbs

For For Issuer

Election of Director: Robert L.
Keiser

For For Issuer

Election of Director: Robert
Kelley

For For Issuer

Election of Director: W. Matt
Ralls

For For Issuer

To ratify the appointment of the
firm PricewaterhouseCoopers
LLP as the independent
registered public accounting
firm for the Company for its
2015 fiscal year

For For Issuer

For For Issuer
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To approve, by non-binding
advisory vote, the compensation
of the Company's named
executive officers

To consider a shareholder
proposal to provide a report on
the company's political
contributions

Against For Shareholder

To consider a shareholder
proposal to adopt a "proxy
access" bylaw

Against For Shareholder

Company
Name

Meeting
Date

CUSIP Ticker Proposal Vote For/Against
Management

Proposal
Source

Centerpoint
Energy, Inc.

4/23/2015 15189T107 CNP Election of Director: Milton
Carroll

For For Issuer

Election of Director: Michael P.
Johnson

For For Issuer

Election of Director: Janiece M.
Longoria

For For Issuer

Election of Director: Scott J.
McLean

For ·evidence the
succession of
another
corporation to us
and the
assumption of our
covenants by a
successor;

· add to our covenants or surrender any of our rights or powers;

12
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· add additional events of default for any series;

·change or eliminate any restrictions on the payment of principal of (or premium, if any, on) debt securities, providedsuch action will not adversely affect the interest of holders of any series of debt securities in any material respect;

·permit or facilitate the issuance of debt securities in uncertificated form, provided such action will not adverselyaffect the interests of holders of any series of debt securities in any material respect;

· secure the debt securities;

· establish the form or terms of debt securities not yet issued;

· evidence and provide for successor trustees;

· add, change or eliminate any provision affecting registration as to principal of debt securities;

·

change or eliminate provisions or add any other provisions that are required or desirable in accordance with any
amendments to the Trust Indenture Act of 1939, which we refer to in this prospectus as the Trust Indenture Act, on
the condition that this action does not adversely affect the interests of any holder of debt securities of any series
issued under the indenture in any material respect;

·comply with requirements of the SEC in order to maintain the qualification of the indenture under the Trust IndentureAct;

· provide for uncertificated debt securities in addition to or in place of certificated debt securities;

·make any change that would provide additional rights or benefits to holders of debt securities or any series of debtsecurities, or that does not adversely affect the legal rights of such holders under the indenture;

·
supplement any provisions of the indenture to facilitate defeasance and discharge of any series of debt securities,
provided such action will not adversely affect the interest of the holders of debt securities of such series or any other
series;

· conform text of the indenture or any debt securities to the description thereof in any prospectus supplement;
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· cure any ambiguity or correct any mistake; or

· to make any other provision with respect to the indenture, provided that such actions will not adversely affect theinterests of the holders, as determined in good faith by the board of directors of the company (Section 901).

In addition, with the consent of the holders of not less than a majority in aggregate principal amount of the outstanding
debt securities of all series affected by the supplemental indenture, we and the trustee may execute supplemental
indentures adding any provisions to or changing or eliminating any of the provisions of the indenture or any
supplemental indenture or modifying the rights of the holders of debt securities of that series. No such supplemental
indenture may, however, without the consent of the holder of each debt security that is affected:

· change the time for payment of principal or interest on any debt security;

13
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· reduce the principal of, or any installment of principal of, or interest on, any debt security;

· reduce the amount of premium, if any, payable upon the redemption of any debt security;

· change any obligation of the company to pay additional amounts;

·reduce the amount of principal payable upon acceleration of the maturity of an original issue discount debt security;

· impair the right to institute suit for the enforcement of any payment on or for any debt security;

·
reduce the percentage in principal amount of the outstanding debt securities of any series the consent of whose
holders is required for modification or amendment of the indenture or for waiver of compliance with certain
provisions of the indenture or for waiver of certain defaults;

· modify the provisions relating to waiver of some defaults or any of the foregoing provisions;

· change the currency of payment;

·adversely affect the right to repayment of debt securities of any series at the option of the holders of those debtsecurities; or

·change the place of payment. (Section 902).

Any supplemental indenture will be filed with the SEC as an exhibit to:

· a post-effective amendment to the registration statement of which this prospectus is a part;

· an annual report on Form 10-K;

· a quarterly report on Form 10-Q; or

·a current report on Form 8-K.
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Defeasance and Covenant Defeasance

When we use the term defeasance, we mean discharge from some or all of our obligations under the indenture. If we
deposit with the trustee sufficient cash or government obligations to pay the principal, interest, any premium and any
mandatory sinking fund or analogous payments due to the stated maturity or a redemption date of the debt securities
of a particular series, then at our option:

·

we will be discharged from our obligations for the debt securities of that series, the holders of the debt securities of
the affected series will no longer be entitled to the benefits of the indenture, except for registration of transfer and
exchange of debt securities and replacement of lost, stolen or mutilated debt securities, and those holders may look
only to the deposited funds or obligations for payment, which is referred to as “defeasance”; or

·
we will no longer be under any obligation to comply with certain covenants under the indenture as it relates to that
series, and some events of default will no longer apply to us, which is referred to as “covenant defeasance.” (Sections
403 and 1401).

Unless the applicable prospectus supplement specifies otherwise and except as described below, the conditions to both
defeasance and covenant defeasance are as follows:

14
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· it must not result in a breach or violation of, or constitute a default or event of default under, the indenture, or resultin a breach or violation of, or constitute a default under, any other of our material agreements or instruments;

·
certain bankruptcy-related defaults or events of default with respect to us must not have occurred and must not be
occurring during the period commencing on the date of the deposit of the trust funds to defease the debt securities
and ending on the 91st day after that date;

·we must deliver to the trustee an officer’s certificate and an opinion of counsel addressing compliance with theconditions of the defeasance or covenant defeasance; and

·we must comply with any additional conditions to the defeasance or covenant defeasance that the indenture mayimpose on us. (Sections 403 and 1401).

In the event that government obligations deposited with the trustee for the defeasance of such debt securities decrease
in value or default subsequent to their being deposited, we will have no further obligation, and the holders of the debt
securities will have no additional recourse against us, for any decrease in value or default. If indicated in the
prospectus supplement, in addition to obligations of the United States or an agency or instrumentality of the United
States, government obligations may include obligations of the government or an agency or instrumentality of the
government issuing the currency in which debt securities of such series are payable.

We may exercise our defeasance option for the debt securities even if we have already exercised our covenant
defeasance option. If we exercise our defeasance option, payment of the debt securities may not be accelerated
because of default or an event of default. If we exercise our covenant defeasance option, payment of the debt
securities may not be accelerated because of default or an event of default with respect to the covenants to which the
covenant defeasance is applicable. If, however, acceleration occurs, the realizable value at the acceleration date of the
money and government obligations in the defeasance trust could be less than the principal and interest then due on the
debt securities because the required deposit in the defeasance trust is based on scheduled cash flow rather than market
value, which will vary depending on interest rates and other factors.

Conversion and Exchange Rights

The debt securities of any series may be convertible into or exchangeable for other securities of our company or
another issuer or property or cash on the terms and subject to the conditions set forth in the applicable prospectus
supplement. (Section 301).
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Governing Law

The indenture and the debt securities will be governed by, and construed under, the laws of the State of New York
without regard to conflicts of laws principles thereof.

Regarding the Trustee

We may from time to time maintain lines of credit, and have other customary banking relationships, with the trustee
under the indenture.

The indenture and provisions of the Trust Indenture Act that are incorporated by reference therein contain limitations
on the rights of the trustee, should it become one of our creditors, to obtain payment of claims in certain cases or to
realize on certain property received by it in respect of any such claim as security or otherwise. The trustee is permitted
to engage in other transactions with us or any of our affiliates; provided, however, that if it acquires any conflicting
interest (as defined under the Trust Indenture Act), it must eliminate such conflict or resign.

15
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Description of Capital Stock

Our authorized capital stock consists of 300,000,000 shares of common stock, $0.00001 par value per share, and
10,000,000 shares of preferred stock, $0.00001 par value per share. As of December 23, 2016, 90,698,113 shares of
common stock were issued and outstanding and no shares of preferred stock were issued and outstanding.

The following summary of certain provisions of our capital stock does not purport to be complete and is subject to and
is qualified in its entirety by our amended and restated articles of incorporation, amended and restated bylaws, and
warrants referred to below. This description is only a summary. For more detailed information, you should refer to the
exhibits to the registration statement of which this prospectus is a part and incorporated by reference into this
prospectus. See “Where You Can Find More Information.”

Common Stock

Our common stock is traded on the NYSE MKT under the symbol “XXII.” Holders of our common stock are entitled to
one vote for each share held on all matters submitted to a vote of stockholders and do not have cumulative voting
rights. Holders of common stock are entitled to receive ratably such dividends, if any, as may be declared by the board
of directors out of funds legally available therefore, subject to a preferential dividend right of outstanding preferred
stock. Upon the liquidation, dissolution or our winding up, the holders of common stock are entitled to receive ratably
our net assets available after the payment of all debts and other liabilities and subject to the prior rights of any
outstanding preferred stock. The rights, preferences and privileges of holders of our common stock are subject to, and
may be adversely affected by the rights of the holders any series of preferred stock that we may designate and issue in
the future.

Preferred Stock

Under the terms of our amended and restated articles of incorporation, the board of directors is authorized, subject to
any limitations prescribed by law, without stockholder approval, to issue shares of preferred stock in one or more
series. Each such series of preferred stock shall have such rights, preferences, privileges and restrictions, including
voting rights, dividend rights, conversion rights, redemption privileges and liquidation preferences, as shall be
determined by the board of directors.
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The purpose of authorizing the board of directors to issue preferred stock and determine its rights and preferences is to
eliminate delays associated with a stockholder vote on specific issuances. The issuance of preferred stock, while
providing desirable flexibility in connection with possible acquisitions and other corporate purposes, could have the
effect of making it more difficult for a third part to acquire, or of discouraging a third party from acquiring, a majority
of our outstanding voting stock. We have no present plans to issue any additional shares of preferred stock.

The effects of issuing preferred stock could include one or more of the following:

· decreasing the amount of earnings and assets available for distribution to holders of common stock;

· restricting dividends on the common stock;

· diluting the voting power of the common stock;

· impairing the liquidation rights of the common stock; or

·delaying, deferring or preventing changes in our control or management.

As of the date of this prospectus, there were no shares of preferred stock outstanding.

16
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Stock Options and Restricted Stock

As of December 23, 2016, we had outstanding options to purchase a total of 5,650,679 shares of common stock at a
weighted average exercise price of $1.04 per share. Of this total, options to purchase 2,711,642 were vested and
2,939,037 remain unvested. As of December 23, 2016, we had no outstanding shares of restricted common stock
subject to vesting conditions.

Warrants

Convertible Notes Issued in December 2011 and Related Warrants

On December 14, 2011, we entered into an agreement with certain accredited investors, whereby such investors
acquired approximately $1.9 million of convertible promissory notes of the company (the “Convertible Notes”). All of
the Convertible Notes were converted or paid off in full subsequent to December 31, 2012 in transactions that resulted
in the issuance of warrants to the note holders to purchase an aggregate amount of 2,636,060 shares of our common
stock at an exercise price of $1.50 per share. These warrants issued upon conversion of the Convertible Notes have a
term of five years and are exercisable at any time on or before the fifth anniversary of the issue date of the warrants.
The warrants may be exercised on a cashless basis. The exercise price and number of shares of our common stock
issuable upon exercise of these warrants may be adjusted in certain circumstances, including in the event of a stock
dividend, or our recapitalization, reorganization, merger or consolidation. No fractional shares will be issued upon
exercise of these warrants. Of the warrants described above, as of December 23, 2016, warrants to purchase an
aggregate of 974,945 shares of our common stock were outstanding and consisted of 802,215 shares purchasable with
an exercise price of $1.3816 per share (expiring on February 6, 2018) and 172,730 shares purchasable with an exercise
price of $1.1984 per share (expiring on February 8, 2017).

Warrants Issued in 2012

On May 15, 2012, we entered into an agreement with certain accredited investors, whereby the investors acquired
warrants with a 5-year term to purchase up to 1,710,833 shares of our common stock at an exercise price of $1.00 per
share. The exercise price and number of shares of our common stock issuable upon exercise of the warrants may be
adjusted in certain circumstances, including in the event of a stock dividend, or our recapitalization, reorganization,
merger or consolidation. No fractional shares will be issued upon exercise of these warrants. Of the warrants described
above, as of December 23, 2016, warrants to purchase an aggregate of 401,700 shares of common stock were
outstanding with an exercise price of $0.60 per share.
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On November 9, 2012, we entered into an agreement with certain accredited investors, whereby the investors acquired
warrants with a 5-year term to purchase up to 1,619,000 shares of our common stock at an exercise price of $1.00 per
share. The exercise price and number of shares of our common stock issuable upon exercise of the warrants may be
adjusted in certain circumstances, including in the event of a stock dividend, or our recapitalization, reorganization,
merger or consolidation. No fractional shares will be issued upon exercise of these warrants. Of the warrants described
above, as of December 23, 2016, warrants to purchase an aggregate of 925,100 shares of common stock were
outstanding with an exercise price of $0.60 per share.

Convertible Notes Issued in August 2012 and Related Warrants

On August 9, 2012, we completed a private placement of $222,600 of convertible notes, which were sold at a 6%
discount. We received proceeds of $210,000. All of these convertible notes were converted in August 2013 in
transactions that resulted in the issuance of warrants to the note holders to purchase an aggregate amount of 371,000
shares of our common stock at an exercise price of $1.00 per share. These warrants issued upon conversion of such
convertible notes have a term of five years and are exercisable at any time on or before the fifth anniversary of the
issue date of the warrants. The warrants may be exercised on a cashless basis. The exercise price and number of shares
of our common stock issuable upon exercise of these warrants may be adjusted in certain circumstances, including in
the event of a stock dividend, or our recapitalization, reorganization, merger or consolidation. These warrants also
provide holders with weighted-average anti-dilution price protection. No fractional shares will be issued upon exercise
of these warrants. As of December 23, 2016, warrants to purchase an aggregate of 186,965 shares of common stock
were outstanding and consisted of 94,721 shares purchasable with an exercise price of $0.9310 per share and 92,244
shares purchasable with an exercise price of $0.9060 per share. 92,244 warrants have been amended to remove the
weighted-average anti-dilution provisions.

17
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Warrants Relating to 11,293,211 Shares of Common Stock Being Registered in this Prospectus

This prospectus also relates to the issuance of the 11,293,211 shares of common stock issuable upon exercise of the
July 2016 Registered Direct Warrants and the October 2016 Registered Direct Warrants, described below, which were
previously registered under the Prior Registration Statement. The material terms of these warrants are summarized
below, which summaries are qualified in their entirety by reference to the forms of warrants and warrant agreements
incorporated by reference as exhibits to the registration statement of which this prospectus is a part. To the extent that
the terms of the offering and issuance of the shares of common stock underlying these warrants materially differs from
those terms disclosed in this prospectus, we may provide you with a prospectus supplement that will contain specific
information about the terms of such offering.

July 2016 Registered Direct Warrants

On July 27, 2016, we closed a registered direct offering relating to the issuance and sale of units, with each unit
consisting of one share of common stock and a warrant to purchase 1.141 shares of common stock. As a result of the
offering, we issued warrants to purchase up to 7,043,211 shares of common stock with an exercise price of $1.00 per
share, with warrants to purchase 1,543,210 shares of common stock being exercisable immediately upon issuance and
warrants to purchase 5,500,001 shares of common stock being exercisable six months from the date of issuance. All of
the warrants have a term of 5.5 years. The exercise price of the warrants will also be adjusted in the event of stock
splits, reverse stock splits and the like pursuant to their terms. The holder will not have the right to exercise any
portion of the warrant if the holder, together with its affiliates, would beneficially own in excess of 4.99% of the
number of shares of our common stock (including securities convertible into common stock) outstanding immediately
after the exercise; provided, however, that the holder may increase or decrease this limitation at any time, although
any increase shall not be effective until the 61st day following the notice of increase and the holder may not increase
this limitation in excess of 9.99% of the number of shares of our common stock (including securities convertible into
common stock) outstanding immediately after the exercise. As of December 23, 2016, all of these warrants remained
unexercised and outstanding. The issuance of the shares of common stock underlying these warrants were registered
under the Prior Registration Statement and the registration of the issuance of such shares is continued under this
prospectus and the registration statement of which it forms a part.

October 2016 Registered Direct Warrants

On October 19, 2016, we closed a registered direct offering relating to the issuance and sale of units, with each unit
consisting of one share of common stock and a warrant to purchase 0.5 shares of common stock. As a result of the
offering, we issued warrants to purchase up to 4,250,000 shares of common stock. The warrants provide for an
exercise price of $1.45 per share and will be exercisable six months from the date of issuance. The warrants have a
term of 5.5 years. The exercise price of the warrants will also be adjusted in the event of stock splits, reverse stock

Edgar Filing: TORTOISE PIPELINE & ENERGY FUND, INC. - Form N-PX

17



splits and the like pursuant to their terms. The holder will not have the right to exercise any portion of the warrant if
the holder, together with its affiliates, would beneficially own in excess of 4.99% of the number of shares of our
common stock (including securities convertible into common stock) outstanding immediately after the exercise;
provided, however, that the holder may increase or decrease this limitation at any time, although any increase shall not
be effective until the 61st day following the notice of increase and the holder may not increase this limitation in excess
of 9.99% of the number of shares of our common stock (including securities convertible into common stock)
outstanding immediately after the exercise. As of December 23, 2016, all of the warrants remained unexercised and
outstanding. The issuance of the shares of common stock underlying the warrants were registered under the Prior
Registration Statement and the registration of the issuance of such shares is continued under this prospectus and the
registration statement of which it forms a part.

18
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Anti-Takeover Provisions Under Nevada Law.

Combinations with Interested Stockholder. Sections 78.411-78.444, inclusive, of the Nevada Revised Statutes (NRS)
contain provisions governing combinations with an interested stockholder. For purposes of the NRS, "combinations"
include: (i) any merger or consolidation of a Nevada corporation or any subsidiary of a Nevada corporation with the
interested stockholder or any other entity, whether or not itself is an interested stockholder of the Nevada corporation,
which is, or after and as a result of the merger or consolidation would be, an affiliate or associate of the interested
stockholder; (ii) any sale, lease, exchange mortgage, pledge, transfer or other disposition, in one transaction or a series
of transactions, to or with the interested stockholder or any affiliate or associate of the interested stockholder of assets
of the Nevada corporation or any subsidiary of the Nevada corporation (x) having an aggregate market value equal to
more than 5% of the aggregate market value of all of the consolidated assets of the Nevada corporation, (y) having an
aggregate market value equal to more than 5% of the aggregate market value of all the outstanding voting shares of
the Nevada corporation, or (z) representing more than 10% of the earning power or net income of the Nevada
corporation (determined on a consolidated basis); (iii) the issuance or transfer by the Nevada corporation or any
subsidiary of the Nevada corporation, in one transaction or a series of transactions, of any shares of the Nevada
corporation or any subsidiary of the Nevada corporation that have an aggregate market value equal to 5% or more of
the aggregate market value of all the outstanding voting shares of the Nevada corporation to the interested stockholder
or any affiliate or associate of the interested stockholder except under the exercise of warrants or rights to purchase
shares offered, or a dividend or distribution paid or made, pro rata to all stockholders of the Nevada corporation; (iv)
the adoption of any plan or proposal for the liquidation or dissolution of the Nevada corporation under any agreement,
arrangement or understanding, whether or not in writing, with the interested stockholder or affiliate or associate of the
interested stockholder; (v) except for transactions that would not constitute a combination pursuant to subsection (iii)
above, any reclassification of securities (including share splits, share dividend or other distribution of shares with
respect to other shares, or any issuance of new shares in exchange for a proportionately greater number of old shares),
any recapitalization of the Nevada corporation, any merger or consolidation of the Nevada corporation with any of its
subsidiaries, or any other transaction, whether or not with or into or otherwise involving the interested stockholder;
and (vi) any receipt by the interested stockholder or any affiliate or associate of the interested stockholder of the
benefit, directly or indirectly, except proportionately as a stockholder of the Nevada corporation, of any loan, advance,
guarantee, pledge or other financial assistance or any tax credit or other tax advantage provided by or through the
Nevada corporation.

For purposes of the NRS, an "interested stockholder" is defined to include any person, other than the Nevada
corporation or any subsidiary of the Nevada corporation, that is: (a) a beneficial owner, directly or indirectly, of 10%
or more of the voting power of the outstanding voting shares of the Nevada corporation or (b) an affiliate or associate
of the Nevada corporation and was, at any time within two years immediately before the date in question, the
beneficial owner, directly or indirectly, of 10% or more of the voting power of the then-outstanding shares of the
Nevada corporation.

Subject to certain exceptions, the provisions of the NRS statute governing combinations with interested stockholders
provide that a Nevada corporation may not engage in a combination with an interested stockholder for two years after
the date that the person first became an interested stockholder unless (i) the combination or the transaction by which
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the person first became an interested stockholder is approved by the board of directors before the person first became
an interested stockholder or (ii) during the two-year period, the transaction is approved by the board and by 60% of
the disinterested stockholders at an annual or special meeting of the stockholders.

After such two-year period, corporations subject to these statutes may not engage in specified business combinations
and transactions unless: (i) the business combination or transaction by which the person first became an interested
stockholder is approved by the board of directors before the stockholder became an interested stockholder; (ii) the
business combination is approved by a majority of the outstanding voting power (excluding the shares held by the
interested stockholder or any affiliate or associate of the interested stockholder); or (iii) the combination meets the
requirements of 78.411 through 78.444 of the NRS, inclusive.

The NRS allows a corporation to "opt out" of NRS 78.411 through 78.444, inclusive, by providing in such
corporation's original articles of incorporation or bylaws that such statutes do not apply to the corporation. Unless
certain limited exceptions apply, corporations cannot opt out of such statutes by amending their articles of
incorporation or bylaws. We have not opted out of such statutes.

Control Share Acquisitions. The NRS also contains a "control share acquisitions statute." If applicable to a Nevada
corporation, this statute restricts the voting rights of certain stockholders referred to as "acquiring persons," that
acquire or offer to acquire ownership of a "controlling interest" in the outstanding voting stock of an "issuing
corporation." For purposes of these provisions (i) a "controlling interest" means with certain exceptions the ownership
of outstanding voting stock sufficient to enable the acquiring person to exercise one-fifth or more but less than
one-third, one-third or more but less than a majority, or a majority or more of all voting power in the election of
directors and (ii) an "issuing corporation" means a Nevada corporation that has 200 or more stockholders of record, at
least 100 of whom have addresses in Nevada appearing on the stock ledger of the corporation, and which does
business in Nevada directly or through an affiliated corporation. The voting rights of an acquiring person in the
affected shares will be restored only if such restoration is approved by the holders of a majority of the voting power of
the corporation (excluding the shares held by the acquiring person) at an annual or special meeting of the
stockholders.
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The NRS allows a corporation to "opt out" of the control share acquisitions statute by providing in such corporation's
articles of incorporation or bylaws, in effect on the 10th day following the acquisition of a controlling interest by an
acquiring person, that the control share acquisitions statute does not apply to the corporation or to an acquisition of a
controlling interest specifically by types of existing or future stockholders, whether or not identified. We have not
opted out of the control share acquisitions statute.

Liability and Indemnification of Directors and Officers

NRS Sections 78.7502 and 78.751 provide us with the power to indemnify any of our directors, officers, employees or
agents, or any person who serves or served at the corporation’s request as a director, officer, employee or agent of
another corporation, partnership, joint venture, trust or other enterprise (for purposes of this section, the “Indemnitee” or
“Indemnitees”) against expenses, including attorneys’ fees, actually and reasonably incurred related to any threatened,
pending or completed action, suit or proceeding (whether civil, criminal, administrative or investigative) arising by
reason of an Indemnitee’s status as a director, officer employee or agent of the corporation if: (i) the Indemnitee is not
liable for breach of fiduciary duties to the corporation involving intentional misconduct, fraud or knowing violation of
law; (ii) the Indemnitee conducted himself or herself in good faith and reasonably believes that his or her conduct was
in, or not opposed to, our best interests; or (iii) in a criminal action, the Indemnitee must not have had reasonable
cause to believe that his or her conduct was unlawful. NRS Section 78.502 requires us to indemnify any Indemnitee
for any expenses referenced above if the Indemnitee has been successful on the merits or otherwise in defense of the
foregoing actions, suits or proceedings.

Under NRS Section 78.751, any discretionary indemnification can only occur if deemed proper by (i) the
stockholders; (ii) a majority vote of a quorum consisting of disinterested directors; or (iii) an independent counsel’s
written legal opinion (if such an approach is approved by a majority vote of a quorum consisting of disinterested
directors or if a quorum consisting of disinterested directors cannot be obtained). Advances for expenses may be made
by agreement if the Indemnitee affirms in writing that he or she believes that he or she has met the statutory standards
and will personally repay the expenses if a court of competent jurisdiction determines that such Indemnitee did not
meet the statutory standards.

Our amended and restated bylaws include an indemnification provision under which we have the power to indemnify,
to the extent permitted under Nevada law, our current and former directors and officers, or any person who serves or
served at our request for our benefit as a director or officer of another corporation or our representative in a
partnership, joint venture, trust or other enterprise, against all expenses, liability and loss reasonably incurred by
reason of being or having been a director, officer or representative of ours or any of our subsidiaries. We may make
advances for expenses upon receipt of an undertaking by or on behalf of the director or officer to repay the amount if
it is ultimately determined by a court of competent jurisdiction that he, she or it is not entitled to be indemnified by us.
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Our amended and restated articles of incorporation provides that we shall indemnify directors and officers to the
fullest extent permitted by the NRS. Our amended and restated articles of incorporation also provide a limitation of
liability such that no director or officer shall be personally liable to us or any of our stockholders to the fullest extent
permitted by the NRS.

Insofar as indemnification for liabilities arising under the Securities Act of 1933, as amended (the “Securities Act”) may
be permitted to directors, officers and controlling persons of ours under Nevada law or otherwise, we have been
advised that the opinion of the SEC is that such indemnification is against public policy as expressed in the Securities
Act and is, therefore, unenforceable. In the event a claim for indemnification against such liabilities (other than
payment by us for expenses incurred or paid by a director, officer or controlling person of ours in successful defense
of any action, suit, or proceeding) is asserted by a director, officer or controlling person in connection with the
securities being registered, we will, unless in the opinion of our legal counsel the matter has been settled by
controlling precedent, submit to a court of appropriate jurisdiction the question of whether such indemnification by
our company is against public policy in the Securities Act and will be governed by the final adjudication of such issue.

NYSE MKT Listing

Our common stock is listed on the NYSE MKT under the symbol “XXII.”

Transfer Agent and Registrar

The transfer agent and registrar for our common stock is Continental Stock Transfer & Trust Company, 17 Battery
Place, 8th Floor, New York, NY 10004.
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Description of Warrants

Our outstanding warrants are described herein under “Description of Capital Stock.” We may issue warrants in the
future for the purchase of debt securities, common stock or other securities. Warrants may be issued independently or
together with debt securities or common stock offered by any prospectus supplement and/or other offering material
and may be attached to or separate from any such offered securities. Each series of warrants will be issued under a
separate warrant agreement to be entered into between us and the warrant holder, with the option to also utilize a bank
or trust company, as warrant agent, all as will be set forth in the prospectus supplement and/or other offering material
relating to the particular issue of warrants. The warrant agent, if any, will act solely as our agent in connection with
the warrants and will not assume any obligation or relationship of agency or trust for or with any holders of warrants
or beneficial owners of warrants.

The following summary of certain provisions of the warrants we may issue in the future does not purport to be
complete and is subject to, and is qualified in its entirety by reference to, all provisions of the warrant agreements.

Reference is made to the prospectus supplement and/or other offering material relating to the particular issue of
warrants offered pursuant to such prospectus supplement and/or other offering material for the terms of and
information relating to such warrants, including, where applicable:

·
the designation, aggregate principal amount, currencies, denominations and terms of the series of debt securities
purchasable upon exercise of warrants to purchase debt securities and the price at which such debt securities may be
purchased upon such exercise;

· the number of shares of common stock purchasable upon the exercise of warrants to purchase common stock and theprice at which such number of shares of common stock may be purchased upon such exercise;

· the designation and number of units of other securities purchasable upon the exercise of warrants to purchase othersecurities and the price at which such number of units of such other securities may be purchased upon such exercise;

· the date on which the right to exercise such warrants shall commence and the date on which such right shall expire;

· U.S. federal income tax consequences applicable to such warrants;

· the amount of warrants outstanding as of the most recent practicable date; and

Edgar Filing: TORTOISE PIPELINE & ENERGY FUND, INC. - Form N-PX

23



· any other terms of such warrants.

Warrants will be issued in registered form only. The exercise price for warrants will be subject to adjustment in
accordance with the applicable prospectus supplement and/or other offering material.

Each warrant will entitle the holder thereof to purchase such principal amount of debt securities or such number of
shares of common stock or other securities at such exercise price as shall in each case be set forth in, or calculable
from, the prospectus supplement and/or other offering material relating to the warrants, which exercise price may be
subject to adjustment upon the occurrence of certain events as set forth in such prospectus supplement and/or other
offering material. After the close of business on the expiration date, or such later date to which such expiration date
may be extended by us, unexercised warrants will become void. The place or places where, and the manner in which,
warrants may be exercised shall be specified in the prospectus supplement and/or other offering material relating to
such warrants.
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Prior to the exercise of any warrants to purchase debt securities, common stock or other securities, holders of such
warrants will not have any of the rights of holders of debt securities, common stock or other securities, as the case
may be, purchasable upon such exercise of the warrants, including the right to receive payments of principal of,
premium, if any, or interest, if any, on the debt securities purchasable upon such exercise or to enforce covenants in
the applicable indenture, or to receive payments of dividends, if any, on the common stock purchasable upon such
exercise, or to exercise any applicable right to vote.
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Description of SUBSCRIPTION RIGHTS

We may issue subscription rights to purchase debt securities, common stock, preferred stock, other securities
described in this prospectus or any combination thereof. These subscription rights may be issued independently or
together with any other security offered by us and may or may not be transferable by the securityholder receiving the
subscription rights in such offering. In connection with any offering of subscription rights, we may enter into a
standby arrangement with one or more underwriters or other investors pursuant to which the underwriters or other
investors may be required to purchase any securities remaining unsubscribed for after such offering.

To the extent appropriate, the applicable prospectus supplement will describe the specific terms of the subscription
rights to purchase shares of our securities offered thereby, including the following:

· the date of determining the securityholders entitled to the subscription rights distribution;

· the price, if any, for the subscription rights;

· the exercise price payable for the debt securities, common stock, preferred stock or other securities upon the exerciseof the subscription rights;

· the number of subscription rights issued to each securityholder;

· the amount of debt securities, common stock, preferred stock or other securities that may be purchased per eachsubscription right;

·any provisions for adjustment of the amount of securities receivable upon exercise of the subscription rights or of theexercise price of the subscription rights;

· the extent to which the subscription rights are transferable;

· the date on which the right to exercise the subscription rights shall commence, and the date on which the subscriptionrights shall expire;

·
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the extent to which the subscription rights may include an over-subscription privilege with respect to unsubscribed
securities;

· the material terms of any standby underwriting or purchase arrangement entered into by us in connection with theoffering of subscription rights;

·any applicable federal income tax considerations; and

·any other terms of the subscription rights, including the terms, procedures and limitations relating to thetransferability, exchange and exercise of the subscription rights.

Description of Units

We may issue units consisting of one or more purchase contracts, warrants, shares of preferred stock, shares of
common stock, debt securities or any combination of such securities. The applicable prospectus supplement will
describe the terms of the units and of the securities comprising the units, including whether and under what
circumstances the securities comprising the units may be traded separately. You should read the particular terms of the
documents pursuant to which the units will be issued, which will be described in more detail in the applicable
prospectus supplement.
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Description of Purchase Contracts

We may issue purchase contracts obligating holders to purchase from us, and us to sell to the holders, debt securities,
common stock or preferred stock. The purchase contracts may require us to make periodic payments to the holders of
purchase contracts. These payments may be unsecured or prefunded on a basis to be specified in the prospectus
supplement relating to the purchase contracts.

The applicable prospectus supplement will describe the terms of any purchase contract. The purchase contracts will be
issued pursuant to documents to be issued by us. You should read the particular terms of such documents, which will
be described in more detail in the applicable prospectus supplement.
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Plan of Distribution

We may sell securities in any one or more of the following ways from time to time: (i) through agents; (ii) to or
through underwriters; (iii) through brokers or dealers; (iv) directly by us to purchasers, including through a specific
bidding, auction or other process; (v) through the distribution of subscription rights; or (vi) through a combination of
any of these methods of sale. The applicable prospectus supplement and/or other offering material will contain the
terms of the transaction, name or names of any underwriters, dealers, agents and the respective amounts of securities
underwritten or purchased by them, the initial public offering price of the securities, and the applicable agent’s
commission, dealer’s purchase price or underwriter’s discount. Any dealers and agents participating in the distribution
of the securities may be deemed to be underwriters, and compensation received by them on resale of the securities
may be deemed to be underwriting discounts.

Any initial offering price, dealer purchase price, discount or commission may be changed from time to time.

The securities may be distributed from time to time in one or more transactions, at negotiated prices, at a fixed price or
fixed prices (that may be subject to change), at market prices prevailing at the time of sale, at various prices
determined at the time of sale or at prices related to prevailing market prices.

Offers to purchase securities may be solicited directly by us or by agents designated by us from time to time. Any
such agent may be deemed to be an underwriter, as that term is defined in the Securities Act of the securities so
offered and sold.

If underwriters are utilized in the sale of any securities in respect of which this prospectus is being delivered, such
securities will be acquired by the underwriters for their own account and may be resold from time to time in one or
more transactions, including negotiated transactions, at fixed public offering prices or at varying prices determined by
the underwriters at the time of sale. Securities may be offered to the public either through underwriting syndicates
represented by managing underwriters or directly by one or more underwriters. If any underwriter or underwriters are
utilized in the sale of securities, unless otherwise indicated in the applicable prospectus supplement and/or other
offering material, the obligations of the underwriters are subject to certain conditions precedent, and that the
underwriters will be obligated to purchase all such securities if any are purchased.

If a dealer is utilized in the sale of the securities in respect of which this prospectus is delivered, we will sell such
securities to the dealer, as principal. The dealer may then resell such securities to the public at varying prices to be
determined by such dealer at the time of resale. Transactions through brokers or dealers may include block trades in
which brokers or dealers will attempt to sell shares as agent but may position and resell as principal to facilitate the
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transaction or in crosses, in which the same broker or dealer acts as agent on both sides of the trade. Any such dealer
may be deemed to be an underwriter, as such term is defined in the Securities Act of the securities so offered and sold.

Offers to purchase securities may be solicited directly by us and the sale thereof may be made by us directly to
institutional investors or others, who may be deemed to be underwriters within the meaning of the Securities Act with
respect to any resale thereof.

If so indicated in the applicable prospectus supplement and/or other offering material, we may authorize agents and
underwriters to solicit offers from certain institutions to purchase securities from us at the public offering price set
forth in the applicable prospectus supplement and/or other offering material pursuant to delayed delivery contracts
providing for payment and delivery on the date or dates stated in the applicable prospectus supplement and/or other
offering material. Such delayed delivery contracts will be subject only to those conditions set forth in the applicable
prospectus supplement and/or other offering material.

Agents, underwriters and broker-dealers may be entitled under relevant agreements with us to indemnification by us
against certain liabilities, including liabilities under the Securities Act, or to contribution with respect to payments
which such agents, underwriters and dealers may be required to make in respect thereof. The terms and conditions of
any indemnification or contribution will be described in the applicable prospectus supplement and/or other offering
material.
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We may also sell shares of our common stock through various arrangements involving mandatorily or optionally
exchangeable securities, and this prospectus may be delivered in connection with those sales.

We may enter into derivative, sale or forward sale transactions with third parties, or sell securities not covered by this
prospectus to third parties in privately negotiated transactions. If the applicable prospectus supplement and/or other
offering material indicates, in connection with those transactions, the third parties may sell securities covered by this
prospectus and the applicable prospectus supplement and/or other offering material, including in short sale
transactions and by issuing securities not covered by this prospectus but convertible into, or exchangeable for or
representing beneficial interests in such securities covered by this prospectus, or the return of which is derived in
whole or in part from the value of such securities. The third parties may use securities received under derivative, sale
or forward sale transactions, or securities pledged by us or borrowed from us or others to settle those sales or to close
out any related open borrowings of stock, and may use securities received from us in settlement of those transactions
to close out any related open borrowings of stock. The third party in such sale transactions will be an underwriter and
will be identified in the applicable prospectus supplement (or a post-effective amendment) and/or other offering
material.

Underwriters, broker-dealers or agents may receive compensation in the form of commissions, discounts or
concessions from us. Underwriters, broker-dealers or agents may also receive compensation from the purchasers of
shares for whom they act as agents or to whom they sell as principals, or both. Compensation as to a particular
underwriter, broker-dealer or agent might be in excess of customary commissions and will be in amounts to be
negotiated in connection with transactions involving shares. In effecting sales, broker-dealers engaged by us may
arrange for other broker-dealers to participate in the resales.

Each series of securities will be a new issue and, other than the common stock which is listed on the NYSE MKT, will
have no established trading market. We may elect to list any series of securities on an exchange, and in the case of the
common stock, on any additional exchange, but, unless otherwise specified in the applicable prospectus supplement
and/or other offering material, we shall not be obligated to do so. No assurance can be given as to the liquidity of the
trading market for any of the securities.

Agents, underwriters and broker-dealers may engage in transactions with, or perform services for us and our
respective subsidiaries in the ordinary course of business.

Any underwriter may engage in overallotment, stabilizing transactions, short covering transactions and penalty bids in
accordance with Regulation M under the Exchange Act. Overallotment involves sales in excess of the offering size,
which create a short position. Stabilizing transactions permit bids to purchase the underlying security so long as the
stabilizing bids do not exceed a specified maximum. Short covering transactions involve purchases of the securities in
the open market after the distribution is completed to cover short positions. Penalty bids permit the underwriters to
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reclaim a selling concession from a dealer when the securities originally sold by the dealer are purchased in a covering
transaction to cover short positions. Those activities may cause the price of the securities to be higher than it would
otherwise be. If commenced, the underwriters may discontinue any of the activities at any time. An underwriter may
carry out these transactions on the NYSE MKT, in the over-the-counter market or otherwise.

The place and time of delivery for securities will be set forth in the accompanying prospectus supplement and/or other
offering material for such securities.
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Legal Matters

The validity of the securities offered by this prospectus will be passed upon for us by Foley & Lardner LLP. As of
December 23, 2016, Foley & Lardner, LLP owned 515,950 shares of our common stock. The validity of the securities
offered by this prospectus will be passed upon for any underwriters or agents by counsel named in the applicable
prospectus supplement.

EXPERTS

The consolidated financial statements of 22nd Century Group, Inc. as of December 31, 2015 and 2014, and for the
years then ended, have been incorporated by reference herein in reliance upon the report of Freed Maxick CPAs, P.C.,
independent registered public accounting firm, incorporated by reference herein, and upon the authority of said firm as
experts in accounting and auditing. To the extent that Freed Maxick CPAs, P.C. audits and reports on consolidated
financial statements of 22nd Century Group, Inc. at future dates and consents to the use of their reports thereon, such
consolidated financial statements also will be incorporated by reference in the registration statement in reliance upon
their reports and said authority.
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Where You Can Find More Information

We file annual, quarterly and current reports, proxy statements and other information with the SEC. We also filed a
registration statement on Form S-3, including exhibits, under the Securities Act with respect to the securities offered
by this prospectus. This prospectus is a part of the registration statement, but does not contain all of the information
included in the registration statement or the exhibits. You may read and copy the registration statement and any other
document that we file at the SEC’s public reference room at 100 F Street, N.E., Washington D.C. 20549. You can call
the SEC at 1-800-SEC-0330 for further information on the operation of the public reference room. You can also find
our public filings with the SEC on the internet at a web site maintained by the SEC located at http://www.sec.gov.

Incorporation of Certain Documents by Reference

We are “incorporating by reference” specified documents that we file with the SEC, which means:

· incorporated documents are considered part of this prospectus;

· we are disclosing important information to you by referring you to those documents; and

·information we file with the SEC will automatically update and supersede information contained in this prospectus.

We incorporate by reference the documents listed below and any future filings we make with the SEC under Sections
13(a), 13(c), 14 or 15(d) of the Exchange Act (i) after the date of the registration statement on Form S-3 filed under
the Securities Act with respect to securities offered by this prospectus and prior to the effectiveness of such
registration statement and (ii) after the date of this prospectus and before the end of the offering of the securities
pursuant to this prospectus:

· our Annual Report on Form 10-K for the year ended December 31, 2015;

·our Quarterly Reports on Form 10-Q for the periods ended March 31, 2016, June 30, 2016 and September 30, 2016;

·our Current Reports on Form 8-K as filed on January 26, 2016, February 4, 2016, May 3, 2016, July 26, 2016,
October 17, 2016 and December 20, 2016 (excluding any portion of such Form 8-K or exhibit thereto that is
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furnished and not filed);

· our Definitive Proxy Statement on Schedule 14A as filed on March 18, 2016; and

·the description of our common stock contained in or incorporated into our Registration Statement on Form 8-A, asfiled March 6, 2014, and any amendment or report updating that description.

Information in this prospectus supersedes related information in the documents listed above, and information in
subsequently filed documents supersedes related information in both this prospectus and the incorporated documents.

We will promptly provide, without charge to you, upon written request, a copy of any or all of the documents
incorporated by reference in this prospectus, other than exhibits to those documents, unless the exhibits are
specifically incorporated by reference in those documents. Requests should be directed to:

28

Edgar Filing: TORTOISE PIPELINE & ENERGY FUND, INC. - Form N-PX

35



22nd Century Group, Inc.

9530 Main Street

Clarence, New York 14031

(716) 270-1523

You can also find these filings on our website at www.xxiicentury.com. We are not incorporating the information on
our website, other than the above referenced filings into this prospectus.
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS

Item 14.                Other Expenses of Issuance and Distribution.

The aggregate estimated expenses, other than underwriting discounts and commissions, in connection with the sale of
the securities being registered hereby are currently anticipated to be as follows (all amounts are estimated except the
Securities and Exchange Commission registration fee). All expenses of the offering will be paid by 22nd Century
Group, Inc.

Amount
Securities and Exchange Commission registration fee $11,590
Legal fees and expenses $*
Accounting fees and expenses $*
Miscellaneous Expenses $*
Total $*

*Amount is presently not known.

Item 15.               Indemnification of Directors and Officers.

NRS Sections 78.7502 and 78.751 provide us with the power to indemnify any of our directors, officers, employees or
agents, or any person who serves or served at the corporation’s request as a director, officer, employee or agent of
another corporation, partnership, joint venture, trust or other enterprise (for purposes of this section, the “Indemnitee” or
“Indemnitees”) against expenses, including attorneys’ fees, actually and reasonably incurred related to any threatened,
pending or completed action, suit or proceeding (whether civil, criminal, administrative or investigative) arising by
reason of an Indemnitee’s status as a director, officer employee or agent of the corporation if: (i) the Indemnitee is not
liable for breach of fiduciary duties to the corporation involving intentional misconduct, fraud or knowing violation of
law; (ii) the Indemnitee conducted himself or herself in good faith and reasonably believes that his or her conduct was
in, or not opposed to, our best interests; or (iii) in a criminal action, the Indemnitee must not have had reasonable
cause to believe that his or her conduct was unlawful. NRS Section 78.502 requires us to indemnify any Indemnitee
for any expenses referenced above if the Indemnitee has been successful on the merits or otherwise in defense of the
foregoing actions, suits or proceedings.
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Under NRS Section 78.751, any discretionary indemnification can only occur if deemed proper by (i) the
stockholders; (ii) a majority vote of a quorum consisting of disinterested directors; or (iii) an independent counsel’s
written legal opinion (if such an approach is approved by a majority vote of a quorum consisting of disinterested
directors or if a quorum consisting of disinterested directors cannot be obtained). Advances for expenses may be made
by agreement if the Indemnitee affirms in writing that he or she believes that he or she has met the statutory standards
and will personally repay the expenses if a court of competent jurisdiction determines that such Indemnitee did not
meet the statutory standards.

Our amended and restated bylaws include an indemnification provision under which we have the power to indemnify,
to the extent permitted under Nevada law, our current and former directors and officers, or any person who serves or
served at our request for our benefit as a director or officer of another corporation or our representative in a
partnership, joint venture, trust or other enterprise, against all expenses, liability and loss reasonably incurred by
reason of being or having been a director, officer or representative of ours or any of our subsidiaries. We may make
advances for expenses upon receipt of an undertaking by or on behalf of the director or officer to repay the amount if
it is ultimately determined by a court of competent jurisdiction that he, she or it is not entitled to be indemnified by us.

Our amended and restated articles of incorporation provides that we shall indemnify directors and officers to the
fullest extent permitted by the NRS. Our amended and restated articles of incorporation also provide a limitation of
liability such that no director or officer shall be personally liable to us or any of our stockholders to the fullest extent
permitted by the NRS.

Insofar as indemnification for liabilities arising under the Securities Act of 1933, as amended (the “Securities Act”) may
be permitted to directors, officers and controlling persons of ours under Nevada law or otherwise, we have been
advised that the opinion of the SEC is that such indemnification is against public policy as expressed in the Securities
Act and is, therefore, unenforceable. In the event a claim for indemnification against such liabilities (other than
payment by us for expenses incurred or paid by a director, officer or controlling person of ours in successful defense
of any action, suit, or proceeding) is asserted by a director, officer or controlling person in connection with the
securities being registered, we will, unless in the opinion of our legal counsel the matter has been settled by
controlling precedent, submit to a court of appropriate jurisdiction the question of whether such indemnification by
our company is against public policy in the Securities Act and will be governed by the final adjudication of such issue.
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Item 16.               Exhibits and Financial Statement Schedules.

The exhibits listed in the accompanying Exhibit Index are filed or incorporated by reference as part of this
Registration Statement.

Item 17.               Undertakings.

The undersigned Registrant hereby undertakes:

(1)          To file, during any period in which offers or sales are being made, a post-effective amendment to this
registration statement:

(i)       To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

(ii)       To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or
the most recent post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental
change in the information set forth in the registration statement. Notwithstanding the foregoing, any increase or
decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was
registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in
the form of prospectus filed with the Securities and Exchange Commission (the “Commission”) pursuant to Rule 424(b)
if, in the aggregate, the changes in volume and price represent no more than 20 percent change in the maximum
aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective registration statement;
and

(iii)       To include any material information with respect to the plan of distribution not previously disclosed in the
registration statement or any material change to such information in the registration statement;

provided, however, that paragraphs (i), (ii) and (iii) do not apply if the information required to be included in a
post-effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the
Registrant pursuant to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by
reference in the registration statement, or is contained in a form of prospectus filed pursuant to Rule 424(b) that is part
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of the registration statement.

(2)          That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective
amendment shall be deemed to be a new registration statement relating to the securities offered therein, and the
offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

(3)          To remove from registration by means of a post-effective amendment any of the securities being registered
which remain unsold at the termination of the offering.

(4)          That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser:

(i)       If the Registrant is relying on Rule 430B:

(A)       Each prospectus filed by the Registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the
registration statement as of the date the filed prospectus was deemed part of and included in the registration statement;
and
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(B)       Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5) or (b)(7) as part of a registration
statement in reliance on Rule 430B relating to an offering made pursuant to Rule 415(a)(1)(i), (vii) or (x) for the
purpose of providing the information required by Section 10(a) of the Securities Act of 1933 shall be deemed to be
part of and included in the registration statement as of the earlier of the date such form of prospectus is first used after
effectiveness or the date of the first contract of sale of securities in the offering described in the prospectus. As
provided in Rule 430B, for liability purposes of the issuer and any person that is at that date an underwriter, such date
shall be deemed to be a new effective date of the registration statement relating to the securities in the registration
statement to which the prospectus relates, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof. Provided, however, that no statement made in a registration statement or prospectus
that is part of the registration statement or made in a document incorporated or deemed incorporated by reference into
the registration statement or prospectus that is part of the registration statement will, as to a purchaser with a time of
contract of sale prior to such effective date, supersede or modify any statement that was made in the registration
statement or prospectus that was part of the registration statement or made in any such document immediately prior to
such effective date.

(ii)       If the registrant is subject to Rule 430C, each prospectus filed pursuant to Rule 424(b) as part of a registration
statement relating to an offering, other than registration statements relying on Rule 430B or other than prospectuses
filed in reliance on Rule 430A, shall be deemed to be part of and included in the registration statement as of the date it
is first used after effectiveness. Provided, however, that no statement made in a registration statement or prospectus
that is part of the registration statement or made in a document incorporated or deemed incorporated by reference into
the registration statement or prospectus that is part of the registration statement will, as to a purchaser with a time of
contract of sale prior to such first use, supersede or modify any statement that was made in the registration statement
or prospectus that was part of the registration statement or made in any such document immediately prior to such date
of first use.

(5)       That, for the purpose of determining liability of the Registrant under the Securities Act of 1933 to any
purchaser in the initial distribution of the securities, the undersigned Registrant undertakes that in a primary offering
of securities of the undersigned Registrant pursuant to this registration statement, regardless of the underwriting
method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of
any of the following communications, the undersigned Registrant will be a seller to the purchaser and will be
considered to offer or sell such securities to such purchaser:

(i)       Any preliminary prospectus or prospectus of the undersigned Registrant relating to the offering required to be
filed pursuant to Rule 424;

(ii)       Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned Registrant or
used or referred to by the undersigned Registrant;
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(iii)       The portion of any other free writing prospectus relating to the offering containing material information about
the undersigned Registrant or its securities provided by or on behalf of the undersigned Registrant; and

(iv)       Any other communication that is an offer in the offering made by the undersigned Registrant to the purchaser.

The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act
of 1933, each filing of its annual report pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934
(and, where applicable, each filing of an employee benefit plan’s annual report pursuant to Section 15(d) of the
Securities Exchange Act of 1934) that is incorporated by reference in the registration statement shall be deemed to be
a new registration statement relating to the securities offered therein, and the offering of such securities at that time
shall be deemed to be the initial bona fide offering thereof.
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Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors,
officers and controlling persons of the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has
been advised that in the opinion of the Commission such indemnification is against public policy as expressed in the
Securities Act of 1933 and is, therefore, unenforceable. In the event that a claim for indemnification against such
liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling
person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer
or controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its
counsel the issue has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question
whether such indemnification by it is against public policy as expressed in the Securities Act of 1933 and will be
governed by the final adjudication of such issue.

The undersigned Registrant hereby undertakes to file an application for the purpose of determining the eligibility of
the trustee to act under subsection (a) of Section 310 of the Trust Indenture Act in accordance with the rules and
regulations prescribed by the Commission under Section 305(b)(2) of the Trust Indenture Act.
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to
believe that it meets all of the requirements for filing on Form S-3 and has duly caused this Registration Statement to
be signed on its behalf by the undersigned, thereunto duly authorized, in Clarence, New York, on this 30th day of
December, 2016.

22ND CENTURY GROUP, INC.

By:/s/ Henry Sicignano, III
Henry Sicignano, III
President, Chief Executive Officer and Director

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the
following persons in the capacities indicated below on December 30, 2016. Each person whose signature appears
below constitutes and appoints Henry Sicignano III and John T. Brodfuehrer, and each of them individually, his/her
true and lawful attorney-in-fact and agent, with full power of substitution and revocation, for him/her and in his/her
name, place and stead, in any and all capacities, to sign any and all amendments (including post-effective
amendments) to this Registration Statement, and any additional registration statement to be filed pursuant to Rule
462(b) under the Securities Act of 1933, and to file the same, with all exhibits thereto, and other documents in
connection therewith, with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents,
and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to
be done in connection therewith, as fully to all intents and purposes as he or she might or could do in person, hereby
ratifying and confirming all that said attorneys-in-fact and agents, or either of them, may lawfully do or cause to be
done by virtue hereof.

Signature Title

/s/ Henry Sicignano, III President, Chief Executive Officer and Director
Henry Sicignano, III (Principal Executive Officer)

/s/ John T. Brodfuehrer Chief Financial Officer (Principal Financial and
John T. Brodfuehrer Accounting Officer)

/s/ Joseph Alexander Dunn, Ph.D. Director
Joseph Alexander Dunn, Ph.D.
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/s/ James W. Cornell Director
James W. Cornell

/s/ Richard M. Sanders Director
Richard M. Sanders

/s/ Nora B. Sullivan Director
Nora B. Sullivan
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EXHIBIT INDEX

Exhibit
Number Document Description

(1) Form of Underwriting Agreement.*

(4.1) Amended and Restated Articles of Incorporation (incorporated herein by reference to Exhibit 3.2 of the
Company’s Annual Report on Form 10-K for the year ended September 30, 2010).

(4.1.1) Amendment to Articles of Incorporation of the Company (incorporated by reference to Appendix A to the
Company’s Definitive Proxy Statement filed with the Commission on March 4, 2014).

(4.2)
Amended and Restated Bylaws of the Company (incorporated herein by reference to Exhibit 3.2 of the
Company’s Annual Report on Form 10-K for the year ended December 31, 2014 filed with the Commission
on January 30, 2014).

(4.2.1) Amendment No. 1 to Amended and Restated Bylaws of the Company (incorporated herein by reference to
Exhibit 3.2 of the Company’s Form 8-K filed with the Commission on April 28, 2015).

(4.3) 2010 Equity Incentive Plan (incorporated herein by reference to Exhibit 4.3 to the Company’s Form S-8 filed
with the Commission on March 30, 2011).

(4.4) Form of Indenture (incorporated herein by reference to Exhibit 4.3 to the Company’s Form S-3 filed with the
Commission on April 18, 2014).

(4.5) Form of Debt Securities.*

(4.6) Form of Warrant.*

(4.7) Form of Warrant Agreement.*

(4.8) Form of Unit.*

(4.9) Form of Purchase Contract.*

(4.10) Form of Common Stock Purchase Warrant (incorporated herein by reference to Exhibit 4.2 of the Company’s
Current Report on Form 8-K filed with the Commission on December 14, 2011).

(4.11) Form of Common Stock Purchase Warrant (incorporated herein by reference to Exhibit 4.1 of the Company’s
Current Report on Form 8-K filed with the Commission on May 18, 2012).

(4.12) Form of Common Stock Purchase Warrant (incorporated herein by reference to Exhibit 4.1 of the Company’s
Current Report on Form 8-K filed with the Commission on November 13, 2012).
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(4.13) Form of Tranche 2 Warrant (incorporated by reference to Exhibit 4.3 to the Company’s Form 8-K filed with
the Commission on September 30, 2014).  

(4.14) Form of Tranche 3 Warrant (incorporated by reference to Exhibit 4.4 to the Company’s Form 8-K filed with
the Commission on September 30, 2014).  

(4.15) Form of Common Stock Purchase Warrant (incorporated herein by reference to Exhibit 10.2 of the
Company’s Current Report on Form 8-K filed with the Commission on July 26, 2016).

(4.16) Form of Common Stock Purchase Warrant (incorporated herein by reference to Exhibit 10.3 of the
Company’s Current Report on Form 8-K filed with the Commission on July 26, 2016).
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Exhibit
Number Document Description

(4.17) Form of Common Stock Purchase Warrant (incorporated herein by reference to Exhibit 10.2 of the
Company’s Current Report on Form 8-K filed with the Commission on October 17, 2016).

(5) Opinion of Foley & Lardner LLP (including consent of counsel).

(12.1) Statement re Computation of Ratios

(23.1) Consent of Foley & Lardner LLP (filed as part of Exhibit (5)).

(23.2) Consent of Freed Maxick CPAs, P.C.

(24) Powers of Attorney (included on the signature page to this Registration Statement).

(25) Form T-1 Statement of Eligibility and Qualification under the Trust Indenture Act of 1939.*

*         If necessary, to be filed by amendment or under subsequent Current Report on Form 8-K.

Documents incorporated by reference to filings made by 22nd Century Group, Inc. under the Securities Exchange Act
of 1934 are under SEC File No. 001-54111.
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