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1,500,000 Shares

Common Stock

We are offering 1,500,000 shares of common stock. Our common stock is listed on the New York Stock Exchange
under the symbol �ADC.� On January 14, 2013, the last reported sale price of our common stock on the New York Stock

Exchange was $28.39.

To preserve our status as a real estate investment trust for U.S. federal income tax purposes, we impose certain
restrictions on the ownership of our stock. See �Description of Common Stock � Restrictions on Ownership and Transfer�

in the accompanying prospectus.

Investment in our common stock involves risks. You should consider the risks that we have described in �Risk
Factors� beginning on page S-3 of this prospectus supplement and page 3 of the accompanying prospectus, as
well as those described in our most recent annual report on Form 10-K and the other reports we file with the

Securities and Exchange Commission, before buying shares of our common stock.

Per Share Total
Public offering price $ 27.25 $ 40,875,000
Underwriting discount $ 1.19 $ 1,785,000
Proceeds, before expenses, to us $ 26.06 $ 39,090,000

The underwriters may purchase up to an additional 225,000 shares from us at the public offering price, less the
underwriting discount, within 30 days from the date of this prospectus supplement, to cover over-allotments, if any.

Neither the Securities and Exchange Commission nor any state securities commission has approved or
disapproved of these securities or determined if this prospectus supplement or the accompanying prospectus is

truthful or complete. Any representation to the contrary is a criminal offense.
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The underwriters expect to deliver the shares to purchasers on or before January 18, 2013.

RAYMOND JAMES

BMO CAPITAL MARKETS

COMPASS POINT

PNC CAPITAL MARKETS LLC

PIPER JAFFRAY

The date of this prospectus supplement is January 15,
2013.
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You should rely only on the information contained in or incorporated by reference in this prospectus

supplement, the accompanying prospectus and any related free writing prospectus relating to this offering
which is required to be filed with the Securities and Exchange Commission (�SEC�). Neither we nor the

underwriters have authorized any other person to provide you with different or additional information.
Neither we nor the underwriters are making an offer to sell the shares of common stock in any jurisdiction

where the offer or sale is not permitted. You should not assume that the information appearing in this
prospectus supplement, the accompanying prospectus, any such free writing prospectus or the documents

incorporated by reference therein is accurate as of any date other than their respective dates. Our business,
financial condition, liquidity, results of operations and prospects may have changed since those dates.

S-i
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CAUTIONARY NOTE REGARDING
FORWARD-LOOKING STATEMENTS

This prospectus supplement and the accompanying prospectus, including the documents we incorporated by reference
in the accompanying prospectus, each contain �forward-looking statements� within the meaning of the safe harbor from

civil liability provided for such statements by the Private Securities Litigation Reform Act of 1995 (set forth in
Section 27A of the Securities Act of 1933, as amended (the �Securities Act�) and Section 21E of the Securities

Exchange Act of 1934, as amended (the �Exchange Act�)). Forward-looking statements, which are based on certain
assumptions and describe our future plans, strategies and expectations, are generally identifiable by use of the words

�anticipate,� �estimate,� �should,� �expect,� �believe,� �intend,� �may,� �will,� �seek,� �could,� �project,� or similar expressions. You should
not rely on forward-looking statements since they involve known and unknown risks, uncertainties and other factors

which are, in some cases, beyond our control and which could materially affect actual results, performances or
achievements. Factors which may cause actual results to differ materially from current expectations include, but are

not limited to:

�global and national economic conditions and changes in general economic, financial and real estate market conditions;
� changes in our business strategy;

� risks that our acquisition and development projects will fail to perform as expected;
� the potential need to fund improvements or other capital expenditures out of operating cash flow;
� financing risks, such as the inability to obtain debt or equity financing on favorable terms or at all;

� the level and volatility of interest rates;
� our ability to re-lease space as leases expire;

� loss or bankruptcy of one or more of our major tenants;
� a failure of our properties to generate additional income to offset increases in operating expenses;

�our ability to maintain our qualification as a real estate investment trust (�REIT�) for federal income tax purposes and
the limitations imposed on our business by our status as a REIT;

� legislative or regulatory changes, including changes to laws governing REITs; and

�other factors discussed in �Risk Factors� and elsewhere in this prospectus supplement, the accompanying prospectus
and documents incorporated by reference therein and in subsequent filings with the SEC.
Any forward-looking statement speaks only as of the date on which it is made. New risks and uncertainties arise over
time, and it is not possible for us to predict those events or how they may affect us. Except as required by law, we are

not obligated to, and do not intend to, update or revise any forward-looking statements, whether as a result of new
information, future events or otherwise. Accordingly, investors should use caution in relying on past forward-looking
statements, which were based on results and trends at the time they were made, to anticipate future results or trends.

For a further discussion of these and other factors that could impact our future results, performance or transactions, see
the section below entitled �Risk Factors,� including the risks incorporated therein from our most recent annual report on

Form 10-K.

S-ii
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PROSPECTUS SUPPLEMENT SUMMARY
This document is in two parts. The first part is this prospectus supplement, which describes the specific terms of the
offering of common stock and also adds to and updates information contained or incorporated in the accompanying
prospectus. The second part is the accompanying prospectus, which gives more general information and disclosure,

some of which may not apply to this offering.

If the description of the offering varies between this prospectus supplement and the accompanying prospectus, you
should rely on the information contained in this prospectus supplement.

This prospectus supplement does not contain all of the information that is important to you. You should read the
accompanying prospectus as well as the documents incorporated by reference in the accompanying prospectus. When

used in this prospectus supplement, �our company,� �we,� �us,� or �our� refers to Agree Realty Corporation and its
majority-owned operating partnership, Agree Limited Partnership (the �Operating Partnership�), and its direct and

indirect subsidiaries on a consolidated basis.

Agree Realty Corporation
We are a fully-integrated, self-administered and self-managed REIT primarily engaged in the acquisition and

development of single tenant retail properties net leased to industry leading retail tenants. As of September 30, 2012,
approximately 96% of our annualized base rent was derived from national and regional tenants and approximately

47% of our annualized base rent was derived from our top three tenants: Walgreens Co. � 32%; Kmart Corporation � 8%
and CVS Caremark Corporation � 7%.

At September 30, 2012, our portfolio consisted of 96 properties, located in 25 states containing an aggregate of
approximately 3.1 million square feet of gross leasable area. As of September 30, 2012, our portfolio included 87

freestanding single tenant net leased properties and nine community shopping centers that were 98% leased in
aggregate with a weighted average lease term of approximately 12 years remaining. All of our freestanding property
tenants and the majority of our community shopping center tenants have triple-net leases, which require the tenant to

be responsible for property operating expenses including property taxes, insurance and maintenance.

Our assets are held by, and all of our operations are conducted through, directly or indirectly, the Operating
Partnership, of which we are the sole general partner and in which we held a 97.05% interest as of September 30,

2012. Under the partnership agreement of the Operating Partnership, we, as the sole general partner, have exclusive
responsibility and discretion in the management and control of the Operating Partnership.

We were incorporated in December 1993 under the laws of the State of Maryland. We believe that we have operated,
and we intend to continue to operate, in such a manner to qualify as a REIT under the Internal Revenue Code of 1986,
as amended. In order to maintain our qualification as a REIT, we must, among other things, distribute at least 90% of
our REIT taxable income each year and meet asset and income tests. Additionally, our charter limits ownership of our
company, directly or constructively, by any single person to 9.8% of the value of our outstanding common stock and
preferred stock, subject to certain exceptions. As a REIT, we are not subject to federal income tax with respect to that

portion of our income that meets certain criteria and is distributed currently to our stockholders.

Our headquarters are located at 31850 Northwestern Highway, Farmington Hills, MI 48334 and our telephone number
is (248) 737-4190. Our website is www.agreerealty.com. However, the information located on, or accessible from, our
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website is not, and should not be deemed to be, part of this prospectus supplement, the accompanying prospectus or
any free writing prospectus or incorporated into any other filing that we submit to the SEC.
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Recent Developments
Acquisition and Development Activities

Since September 30, 2012, we acquired 11 properties with a total of approximately 155,000 square feet of gross
leasable area for purchase prices aggregating approximately $31.8 million.

In the ordinary course of our business, we continually evaluate properties for acquisition and development. As of
January 14, 2013, we were party to purchase and sale agreements, subject to customary closing conditions, for the

purchase of five properties with a total of approximately 147,000 square feet of gross leasable area for purchase prices
aggregating approximately $25.8 million. We are in various stages of due diligence and underwriting as part of our

evaluations of these five potential acquisitions, and each is subject to significant outstanding conditions. We can make
no assurance that we will consummate any particular potential acquisition or, if we do, what the terms or timing of

any contemplated acquisition will be.

In addition, as of January 14, 2013, we had a pipeline of six announced development and redevelopment projects in
California, Florida, Michigan and Pennsylvania with a total of approximately 78,000 square feet of gross leasable area
and anticipated aggregate development costs of approximately $23.6 million. As of January 14, 2013, we owned the
land for all six development and redevelopment projects, had commenced construction on four of the projects and

expect to commence construction on the other two properties soon.

Financing Activity

On December 13, 2012, we entered into a First Amendment to Credit Agreement, which amended our existing $85
million unsecured revolving credit facility (the �credit facility�) with Bank of America, N.A. and certain other lenders.
The amendment to the credit facility provides for a three-year $85 million revolving credit facility that matures on

October 26, 2015. The credit facility can be extended for two one-year extensions at our option, subject to customary
conditions. At our request, the total commitments under the credit facility may be increased up to an aggregate of
$135 million, subject to certain terms and conditions. The amendment provides for borrowings under the credit

facility to be priced at LIBOR plus 150 to 215 basis points depending on our leverage ratio. As of January 14, 2013,
we have approximately $48.1 million in principal amount outstanding under the credit facility.

In December 2012, we closed on a $23.6 million secured CMBS financing with Morgan Stanley Mortgage Capital
Holdings LLC. The 10-year, non-recourse loan is secured by 12 single tenant properties, bears interest at a fixed rate

of 3.60% per year and matures in January 2023.

In addition, in December 2012, we entered into a new $25.0 million secured financing with PNC Bank, National
Association. The non-recourse loan is secured by 11 single tenant properties. The interest rate has been swapped to a

fixed rate of 2.49%. The loan will mature in April 2018.

Corporate Activity

On January 7, 2013, the Board of Directors appointed Joey Agree as Chief Executive Officer. In addition to his new
role, Joey Agree will continue to serve as our President and as a member of the Board of Directors. Joey Agree
succeeded Richard Agree, who concurrently retired as Chief Executive Officer and was appointed as Executive

Chairman of the Board of Directors.
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Dividends

On December 4, 2012, we declared a dividend to common stockholders of record as of December 17, 2012, of $0.40
per share. The dividend was paid on January 2, 2013.

S-2

Edgar Filing: AGREE REALTY CORP - Form 424B5

Dividends 8



TABLE OF CONTENTS

RISK FACTORS
Investing in our common stock involves risks. Please see the risk factors described in our annual report on Form 10-K

for the fiscal year ended December 31, 2011, as updated in our quarterly reports on Form 10-Q, which are
incorporated by reference into the accompanying prospectus. These risks are not the only risks that we face.

Additional risks and uncertainties not currently known to us or that we currently deem to be immaterial may also
materially adversely affect us. The risks described could affect our business, financial condition, liquidity, results of

operations or prospects. These risks could cause you to lose all or part of your investment. You should carefully
consider the risks and uncertainties described in our annual report on Form 10-K for the fiscal year ended December
31, 2011 and in the other reports we file with the SEC under Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act
that are incorporated by reference in the accompanying prospectus, as well as all of the information set forth in this
prospectus supplement, the accompanying prospectus and the documents incorporated by reference therein before

investing in our shares of common stock.

In addition to the risks identified in our annual report on Form 10-K for the fiscal year ended December 31, 2011, a
purchaser of common stock will also be subject to the following risks:

We may not acquire any of the properties in our current acquisition pipeline.

We currently intend to use a portion of the net proceeds from this offering to acquire one or more properties in our
acquisition pipeline. We cannot assure you that we will acquire any of the properties in our acquisition pipeline

because the acquisition of any property in our pipeline may be subject to:

� our completion of satisfactory due diligence with respect to the property; and
� satisfaction of customary closing conditions, including the receipt of third-party consents and approvals.

There can be no assurance that our due diligence will be satisfactory, or that the conditions to closing will be satisfied.

If we are unable to acquire any of the properties in our acquisition pipeline, we
may experience delays in locating and securing attractive alternative

investments.

We may not be able to acquire properties in our acquisition pipeline that we have identified, which are in various
stages of due diligence. If we are unable to acquire any of these properties, we may experience delays in locating and
securing attractive alternative real estate investments. In addition, these potential acquisitions, whether or not they are

successful, require substantial time and attention from our management. In addition, we will incur significant
expenses in connection with our due diligence, including legal fees. To the extent we do not acquire properties that we

are currently reviewing to acquire, these expenses will not be offset by revenues from these properties.

This offering may be dilutive, and there may be future dilution of our common
stock.

After giving effect to the issuance of common stock in this offering, the receipt of the expected net proceeds and the
use of those proceeds as described under �Use of Proceeds,� this offering may have a dilutive effect on our estimated
earnings per share and funds from operations per share. The actual amount of dilution cannot be determined at this
time and will be based on numerous factors. Additionally, subject to the 60-day lock-up restrictions described in
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�Underwriting,� we are not restricted from issuing additional common stock or preferred stock, including any securities
that are convertible into or exchangeable or exercisable for, or that represent the right to receive, common stock or
preferred stock or any substantially similar securities in the future. The market price of our common stock could

decline as a result of sales of a large number of common stock in the market after this offering or the perception that
such sales could occur.

S-3
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USE OF PROCEEDS
We estimate that our net proceeds from this offering, after deducting the underwriting discount and other estimated

offering expenses, will be approximately $39.0 million (approximately $44.9 million if the underwriters exercise their
overallotment option in full). We intend to use the net proceeds of this offering to reduce amounts outstanding under

the credit facility, to fund our development activity and property acquisitions, and for general corporate purposes.

At January 14, 2013, the principal amount outstanding under the credit facility was approximately $48.1 million with
a weighted average interest rate of 2.16%. The credit facility matures on October 26, 2015, subject to two one-year

extension options that we may exercise at our option, pursuant to certain customary conditions. We may use proceeds
from borrowings under the credit facility to repay other outstanding debt, to fund our development activity and

property acquisitions, and for working capital and other general corporate purposes.

Pending application of the net proceeds from this offering as described above, we may invest such proceeds in
short-term, interest bearing investments that are consistent with our intention to qualify as a REIT.

Affiliates of BMO Capital Markets Corp. and PNC Capital Markets LLC are lenders under our $85 million credit
facility. To the extent that we use any of the net proceeds of this offering to repay borrowings outstanding under the
credit facility, such affiliates will receive their proportionate share of any amount of the credit facility that is repaid

with the net proceeds of this offering. See �Underwriting.�

ADDITIONAL MATERIAL FEDERAL INCOME TAX
CONSIDERATIONS

This summary supplements the discussion contained under the caption �Material Federal Income Tax Considerations� in
the accompanying prospectus, which is incorporated by reference herein, and should be read in conjunction therewith.

Recent Legislation

Pursuant to recently enacted legislation, as of January 1, 2013, (1) the maximum tax rate on �qualified dividend income�
received by U.S. stockholders taxed at individual rates is 20%, (2) the maximum tax rate on long-term capital gain
applicable to U.S. stockholders taxed at individual rates is 20%, and (3) the highest marginal individual income tax
rate is 39.6%. Pursuant to such legislation, the backup withholding rate remains at 28%. Such legislation also makes

permanent certain federal income tax provisions that were scheduled to expire on December 31, 2012. We urge you to
consult your own tax advisors regarding the impact of this legislation on the purchase, ownership and sale of our

common stock.

Withholding

As referenced in the accompanying prospectus under the captions �Material Federal Income Tax
Considerations � Taxation of Non-U.S. Stockholders � Distributions� and �� Information Reporting Requirements and

Withholding,� U.S. withholding tax at a rate of 30% will be imposed on proceeds of sale of our stock paid after
December 31, 2014 to U.S. stockholders that hold our stock through foreign accounts or intermediaries if certain

disclosure requirements related to U.S. accounts are not satisfied and certain non-U.S. stockholders if certain
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disclosure requirements related to U.S. ownership are not satisfied. The effective date of the imposition of this U.S.
withholding tax has been extended to payments after December 31, 2016.
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UNDERWRITING
Raymond James & Associates, Inc. is acting as representative of the underwriters named below. Subject to the terms
and conditions contained in an underwriting agreement among us, the Operating Partnership and the underwriters,

each underwriter has agreed, severally and not jointly, to purchase from us the number of shares of our common stock
set forth opposite its name below.

Underwriter Number of
Shares

Raymond James & Associates, Inc. 1,125,000
BMO Capital Markets Corp. 225,000
Compass Point Research & Trading, LLC 60,000
PNC Capital Markets LLC 60,000
Piper Jaffray & Co. 30,000
Total 1,500,000

The underwriting agreement provides that the obligations of the underwriters to purchase and accept delivery of the
shares of our common stock offered by this prospectus supplement are subject to approval by their counsel of legal

matters and to other conditions set forth in the underwriting agreement. Subject to the terms and conditions set forth in
the underwriting agreement, the underwriters have agreed, severally and not jointly, to purchase all of the shares of

common stock to be sold under the underwriting agreement if any of these shares are purchased, other than the shares
of common stock covered by the over-allotment option described below.

The underwriters propose to offer our common stock directly to the public at the public offering price indicated on the
cover page of this prospectus supplement and to various dealers at that price less a concession not in excess of $0.71
per share. The underwriters may allow, and the dealers may re-allow, a concession not in excess of $0.10 per share to
other dealers. If all the shares of common stock are not sold at the public offering price, the underwriters may change
the public offering price and other selling terms. The shares of our common stock are offered by the underwriters as
stated in this prospectus supplement, subject to receipt and acceptance by them. The underwriters reserve the right to

reject an order for the purchase of our common stock in whole or in part.

We have granted the underwriters an option, exercisable for 30 days after the date of this prospectus supplement, to
purchase from time to time up to an aggregate of 225,000 additional shares of our common stock to cover

over-allotments, if any, at the public offering price less the underwriting discount set forth on the cover page of this
prospectus supplement. The underwriters may exercise the over-allotment option only to cover over-allotments made
in connection with the sale of the common stock offered in this offering. If the underwriters exercise this option, each
will be obligated, subject to conditions contained in the underwriting agreement, to purchase a number of additional

shares of common stock proportionate to that underwriter�s initial amount reflected in the table above.

Certain of our directors and executive officers may purchase shares of our common stock in this offering at the public
offering price. The shares sold to our directors and executive officers will be subject to the underwriting discount

applicable to the shares purchased by the other investors in this offering.

The following table shows the amount per share and total underwriting discount we will pay to the underwriters. The
amounts are shown assuming both no exercise and full exercise of the underwriters� over-allotment option.
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Total
Per
Share No Exercise Full Exercise

Public offering price $ 27.25 $ 40,875,000 $ 47,006,250
Underwriting discount to be paid by us $ 1.19 $ 1,785,000 $ 2,052,750
Proceeds, before expenses, to us $ 26.06 $ 39,090,000 $ 44,953,500

In connection with the offering, we expect to incur expenses, excluding underwriting discounts and commissions, of
approximately $100,000.

S-5
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We have agreed in the underwriting agreement to indemnify the underwriters against various liabilities that may arise
in connection with this offering, including liabilities under the Securities Act. If we cannot indemnify the

underwriters, we have agreed to contribute to payments the underwriters may be required to make in respect of those
liabilities.

Subject to specified exceptions, all of our executive officers and directors have agreed that for a period of 60 days
after the date of this prospectus supplement they will not, without the prior written consent of Raymond James &
Associates, Inc., directly or indirectly, offer, pledge, sell, contract to sell, sell any option or contract to purchase,

purchase any option or contract to sell, grant any option, right or warrant for the sale of, or otherwise dispose of or
transfer any shares of common stock, any securities convertible into or exchangeable or exercisable for any shares of
common stock, or enter into any swap or other agreement or transaction that transfers, in whole or in part, any of the

economic consequences of ownership of any shares of common stock or other securities.

In addition, we have agreed that we will not, without the prior written consent of Raymond James & Associates, Inc.,
offer, sell, contract to sell, pledge or otherwise dispose of or enter into any transaction that is designed to, or might
reasonably be expected to, result in the disposition (whether by actual disposition or effective economic disposition

due to cash settlement or otherwise) by us, directly or indirectly, of any shares of common stock (excluding the shares
sold in this offering) or any securities convertible into or exercisable or exchangeable for shares of common stock,

including the filing of a registration statement with the SEC in respect of any of the foregoing, or establish or increase
a put equivalent position or liquidate or decrease a call equivalent position with respect to any shares of common stock
(excluding the shares sold in this offering) or any securities convertible into or exercisable or exchangeable for shares
of common stock, or publicly announce an intention to effect any such transaction, until 60 days from the date of this

prospectus supplement. Notwithstanding the foregoing, we may issue and sell common stock and securities
convertible into or exercisable or exchangeable for shares of common stock pursuant to the conversion or exchange of

currently outstanding convertible or exchangeable securities or the exercise of currently outstanding warrants or
options; pursuant to the terms of any equity incentive plan currently in effect; and in connection with the acquisition
of properties or joint ventures or similar arrangements, so long as the recipients agree in writing not to sell or transfer
the common stock or securities convertible into common stock for a period of 60 days from the date of this prospectus

supplement without the prior written consent of Raymond James & Associates, Inc.

Notwithstanding the foregoing, if (1) during the last 17 days of the lock-up period referred to above, we issue an
earnings release or material news or a material event relating to us occurs or (2) prior to the expiration of the lock-up
period, we announce that we will release earnings results or become aware that material news or a material event will
occur during the 16-day period beginning on the last day of the lock-up period, the restrictions described above shall

continue to apply until the expiration of the 18-day period beginning on the issuance of the earnings release or the
occurrence of the material news or material event.

Our common stock is listed on the New York Stock Exchange under the symbol �ADC.�

Until the offering is completed, rules of the SEC may limit the ability of the underwriters and various selling group
members to bid for and purchase our shares of common stock. As an exception to these rules, the underwriters may

engage in activities that stabilize, maintain or otherwise affect the price of our common stock, including:

� short sales;
� syndicate covering transactions;
� imposition of penalty bids; and

� purchases to cover positions created by short sales.
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Stabilizing transactions consist of bids or purchases made for the purpose of preventing or retarding a decline in the
market price of our common stock while the offering is in progress. Stabilizing transactions may include making short
sales of our common stock, which involve the sale by the underwriters of a greater number of shares of common stock

than they are required to purchase in the offering, and purchasing common
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stock from us or in the open market to cover positions created by short sales. Short sales may be �covered� shorts, which
are short positions in an amount not greater than the underwriters� over-allotment option referred to above, or may be

�naked� shorts, which are short positions in excess of that amount.

The underwriters may close out any covered short position either by exercising its over-allotment option, in whole or
in part, or by purchasing shares in the open market. In making this determination, the underwriters will consider,

among other things, the price of shares available for purchase in the open market compared to the price at which the
underwriters may purchase shares pursuant to the over-allotment option.

A naked short position is more likely to be created if the underwriters are concerned that there may be downward
pressure on the price of the common stock in the open market that could adversely affect investors who purchased in
the offering. To the extent that the underwriters create a naked short position, they will purchase shares in the open

market to cover the position.

The underwriters also may impose a penalty bid. This occurs when a particular underwriter repays to the underwriters
a portion of the underwriting discount received by it because the representative has repurchased shares sold by or for

the account of such underwriter in stabilizing or short covering transactions.

As a result of these activities, the price of our common stock may be higher than the price that otherwise might exist
in the open market. If the underwriters commence these activities, they may discontinue them without notice at any
time. The underwriters may carry out these transactions on the New York Stock Exchange, in the over-the-counter

market or otherwise.

The underwriters and their affiliates have from time to time provided, and may in the future provide, various
investment banking, commercial banking, financial advisory and other services for us for which they have received or
will receive customary fees and expenses. Affiliates of BMO Capital Markets Corp. and PNC Capital Markets LLC
are lenders under our $85 million credit facility. As of January 14, 2013, borrowings of approximately $48.1 million
were outstanding under the credit facility. To the extent that we use any of the net proceeds of this offering to repay

borrowings outstanding under the credit facility, such affiliates of BMO Capital Markets Corp. and PNC Capital
Markets LLC will receive their proportionate share of any amount of the credit facility that is repaid with the net

proceeds of this offering.

As of September 30, 2012, we had a $22.7 million mortgage loan outstanding with an affiliate of Raymond James &
Associates, Inc. and another lender that matures on May 14, 2017. We have the option to extend the loan for an

additional two-year period. In addition, as of September 30, 2012, we had an interest rate swap agreement with an
aggregate notional amount of approximately $22.7 million with an affiliate of Raymond James & Associates, Inc.,
which expires in July 2013. As of December 31, 2012, we had a $25.0 million mortgage loan outstanding with an
affiliate of PNC Capital Markets LLC that matures on April 4, 2018 and an interest rate swap agreement with an

aggregate notional amount of $8.3 million with an affiliate of PNC Capital Markets LLC, which expires in April 2018.

In addition, in the ordinary course of their business activities, the underwriters and their affiliates may make or hold a
broad array of investments and actively trade debt and equity securities (or related derivative securities) and financial
instruments (including bank loans) for their own account and for the accounts of its customers. Such investments and

securities activities may involve securities and/or instruments of ours or our affiliates. The underwriters and their
affiliates may also make investment recommendations and/or publish or express independent research views in respect
of such securities or financial instruments and may hold, or recommend to clients that they acquire, long and/or short

positions in such securities and instruments.
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A prospectus supplement and an accompanying prospectus in electronic format may be available on the Internet site
or through other online services maintained by one or more of the underwriters and selling group members

participating in the offering, or by their affiliates. In those cases, prospective investors may view offering terms online
and, depending upon the underwriters or the selling group member, prospective investors may be allowed to place

orders online. The underwriters may agree with us to allocate a specific number of shares for sale to online brokerage
account holders. Any such allocation for online distributions will be made by the underwriters on the same basis as

other allocations.

S-7

Edgar Filing: AGREE REALTY CORP - Form 424B5

UNDERWRITING 18



TABLE OF CONTENTS

Sales Outside the United States

No action has been taken in any jurisdiction (except in the United States) that would permit a public offering of our
common stock, or the possession, circulation or distribution of this prospectus supplement, the accompanying

prospectus or any other material relating to us or our common stock in any jurisdiction where action for that purpose
is required. Accordingly, our common stock may not be offered or sold, directly or indirectly, and none of this

prospectus supplement, the accompanying prospectus or any other offering material or advertisements in connection
with our common stock may be distributed or published, in or from any country or jurisdiction, except in compliance

with any applicable rules and regulations of any such country or jurisdiction.

The underwriters may arrange to sell common stock offered hereby in certain jurisdictions outside the United States,
either directly or through affiliates, where they are permitted to do so.

LEGAL MATTERS
Certain legal matters in connection with this offering will be passed upon for us by Hunton & Williams LLP. Certain

legal matters in connection with this offering will be passed upon for the underwriters by DLA Piper LLP (US).

S-8
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PROSPECTUS

$250,000,000

Common Stock

Preferred Stock

Depositary Shares

Warrants
Agree Realty Corporation intends to offer and sell from time to time the securities described in this prospectus. The

total offering price of the securities described in this prospectus will not exceed $250,000,000 in the aggregate.

This prospectus describes some of the general terms that apply to the securities. We will provide specific terms of any
securities we may offer in supplements to this prospectus. You should read this prospectus and any applicable

prospectus supplement carefully before you invest. We also may authorize one or more free writing prospectuses to be
provided to you in connection with the offering. The prospectus supplement and any free writing prospectus also may

add, update or change information contained or incorporated in this prospectus.

We may offer and sell these securities to or through one or more underwriters, dealers or agents, or directly to
purchasers on a continuous or delayed basis. The prospectus supplement for each offering of securities will describe
the plan of distribution for that offering. For general information about the distribution of securities offered, see �Plan

of Distribution� in this prospectus. The prospectus supplement also will set forth the price to the public of the securities
and the net proceeds that we expect to received from the sale of such securities.

Our common stock is traded on the New York Stock Exchange (�NYSE�) under the symbol �ADC.� On September 24,
2012, the last reported sales price of our common stock on the NYSE was $25.76 per share.

We impose certain restrictions on the ownership and transfer of our capital stock. You should read the information
under the section entitled �Description of Common Stock � Restrictions on Ownership and Transfer� in this prospectus

for a description of these restrictions.

Investing in our securities involves risks. You should carefully read and consider �Risk Factors� included in our
most recent Annual Report on Form 10-K and on page 3 of this prospectus and in the applicable prospectus

supplement before investing in our securities.
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Neither the Securities and Exchange Commission nor any state securities commission has approved or
disapproved of these securities or determined if this prospectus is truthful or complete and any representation

to the contrary is a criminal offense.

The date of this prospectus is October 15, 2012.
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We have not authorized any dealer, salesman or other person to give any information or to make any
representation other than those contained or incorporated by reference in this prospectus and the

accompanying supplement to this prospectus. You must not rely upon any information or representation not
contained or incorporated by reference in this prospectus or the accompanying prospectus supplement. This

prospectus and the accompanying supplement to this prospectus do not constitute an offer to sell or the
solicitation of an offer to buy any securities other than the registered securities to which they relate, nor do this
prospectus and the accompanying supplement to this prospectus constitute an offer to sell or the solicitation of

an offer to buy securities in any jurisdiction to any person to whom it is unlawful to make such offer or
solicitation in such jurisdiction. The information contained in this prospectus and the supplement to this

prospectus is accurate as of the dates on their covers. When we deliver this prospectus or a supplement or
make a sale pursuant to this prospectus or a supplement, we are not implying that the information is current as

of the date of the delivery or sale.

i

Edgar Filing: AGREE REALTY CORP - Form 424B5

Table of Contents 22



TABLE OF CONTENTS

PROSPECTUS SUMMARY
This summary only highlights the more detailed information appearing elsewhere in this prospectus or incorporated

by reference in this prospectus. It may not contain all of the information that is important to you. You should carefully
read the entire prospectus and the documents incorporated by reference in this prospectus before deciding whether to

invest in our securities.

Unless otherwise indicated or the context requires otherwise, in this prospectus and any prospectus supplement hereto
references to �our company,� �we,� �us,� and �our� refer to Agree Realty Corporation, a Maryland corporation, and its
consolidated subsidiaries, including Agree Limited Partnership, a Delaware limited partnership (the �Operating

Partnership�), and its direct and indirect subsidiaries on a consolidated basis.

About This Prospectus

This prospectus is part of a �shelf� registration statement that we have filed with the Securities and Exchange
Commission (the �SEC�). By using a shelf registration statement, we may sell, at any time and from time to time, in one

or more offerings, any combination of the securities described in this prospectus. The exhibits to our registration
statement contain the full text of certain contracts and other important documents we have summarized in this

prospectus. Since these summaries may not contain all the information that you may find important in deciding
whether to purchase the securities we offer, you should review the full text of these documents. The registration

statement and the exhibits can be obtained from the SEC as indicated under the sections entitled �Where You Can Find
More Information� and �Incorporation of Certain Documents by Reference.�

This prospectus only provides you with a general description of the securities we may offer. Each time we sell
securities, we will provide a prospectus supplement that contains specific information about the terms of those

securities. The prospectus supplement may also add, update or change information contained in this prospectus. If
there is an inconsistency between the information in this prospectus and any prospectus supplement, you should rely
on the information in the prospectus supplement. You should carefully read both this prospectus and any prospectus

supplement together with the additional information described below under the sections entitled �Where You Can Find
More Information� and �Incorporation of Certain Documents by Reference.�

We are not making an offer of these securities in any jurisdiction where the offer is not permitted. You should not
assume that the information in this prospectus or a prospectus supplement is accurate as of any date other than the date

on the front of the document.

Our Company

We are a fully-integrated, self-administered and self-managed real estate investment trust (�REIT�) primarily engaged in
the acquisition and development of single tenant retail properties net leased to industry leading retail tenants. As of

June 30, 2012, approximately 96% of our annualized base rent was derived from national tenants and regional tenants
and approximately 50% of our annualized base rent was derived from our top three tenants: Walgreen Co. � 33%;

Kmart Corporation � 10% and CVS Caremark Corporation � 7%.

At June 30, 2012, our portfolio consisted of 88 properties, located in 23 states containing an aggregate of
approximately 3.4 million square feet of gross leasable area. As of June 30, 2012, our portfolio included 77

freestanding net leased properties and 11 community shopping centers that were 97% leased in aggregate with a
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weighted average lease term of approximately 12 years remaining. All of our freestanding property tenants and the
majority of our community shopping center tenants have triple-net leases, which require the tenant to be responsible

for property operating expenses including property taxes, insurance and maintenance.

Our assets are held by, and all of our operations are conducted through, directly or indirectly, the Operating
Partnership, of which we are the sole general partner and in which we held a 97.05% interest as of June 30, 2012.

Under the partnership agreement of the Operating Partnership, we, as the sole general partner, have exclusive
responsibility and discretion in the management and control of the Operating Partnership.

1
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We were incorporated in December 1993 under the laws of the State of Maryland. We believe that we have operated,
and we intend to continue to operate, in such a manner to qualify as a REIT under the Internal Revenue Code of 1986,

as amended (the �Code�). In order to maintain our qualification as a REIT, we must, among other things, distribute at
least 90% of our REIT taxable income each year and meet asset and income tests. Additionally, our charter limits

ownership of our company, directly or constructively, by any single person to 9.8% of the value of our outstanding
common stock and preferred stock, subject to certain exceptions. As a REIT, we are not subject to federal income tax
with respect to that portion of our income that meets certain criteria and is distributed currently to our stockholders.

Our headquarters are located at 31850 Northwestern Highway, Farmington Hills, MI 48334 and our telephone number
is (248) 737-4190. Our website is www.agreerealty.com. However, the information located on, or accessible from, our
website is not, and should not be deemed to be, part of this prospectus, any accompanying prospectus supplement or

any free writing prospectus or incorporated into any other filing that we submit to the SEC.

Ratio of Earnings to Combined Fixed Charges and Preferred
Stock Dividends

The following table sets forth the consolidated ratios of earnings to combined fixed charges and preferred stock
dividends for the periods shown:

Six Months Ended June 30, 2012 4.23x
Year Ended December 31, 2011 4.82x
Year Ended December 31, 2010 2.82x
Year Ended December 31, 2009 4.48x
Year Ended December 31, 2008 3.40x
Year Ended December 31, 2007 3.80x

The ratios of earnings to combined fixed charges and preferred dividends were computed by dividing earnings by the
aggregate of fixed charges and preferred dividends. We had no preferred dividend requirement in any of the foregoing
periods. Therefore, the ratio of earnings to combined fixed charges and preferred stock dividends are the same as the
ratio of earnings to fixed charges for such years. Earnings were calculated by adding certain fixed charges (consisting
of interest on indebtedness and amortization of finance costs) to our income before extraordinary items. Fixed charges

consist of interest costs, whether expensed or capitalized and amortization of debt issuance costs.

2
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RISK FACTORS
Investing in our securities involves risks. Before purchasing the securities offered by this prospectus you should

carefully consider the risk factors incorporated by reference in this prospectus from our Annual Report on Form 10-K
for the year ended December 31, 2011 filed with the SEC on March 12, 2012, as well as the risks, uncertainties and

additional information (i) set forth in our SEC reports on Forms 10-K, 10-Q and 8-K and in the other documents
incorporated by reference in this prospectus that we file with the SEC after the date of this prospectus and which are
deemed incorporated by reference in this prospectus, and (ii) the information contained in any applicable prospectus
supplement. For a description of these reports and documents, and information about where you can find them, see

�Where You Can Find More Information� and �Incorporation of Certain Documents By Reference.� The risks and
uncertainties we discuss in this prospectus and in the documents incorporated by reference in this prospectus are those

that we currently believe may materially affect our company. Additional risks not presently known or that are
currently deemed immaterial could also materially and adversely affect our financial condition, results of operations,

business and prospects.

3
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CAUTIONARY NOTE REGARDING
FORWARD-LOOKING STATEMENTS

This prospectus, any accompanying prospectus supplement and the documents we incorporate by reference each
contain �forward-looking statements� within the meaning of the safe harbor from civil liability provided for such

statements by the Private Securities Litigation Reform Act of 1995 (set forth in Section 27A of the Securities Act of
1933, as amended (the �Securities Act�) and Section 21E of the Securities Exchange Act of 1934, as amended (the
�Exchange Act�)). Also, documents we subsequently file with the SEC and incorporate by reference will contain

forward-looking statements. Forward-looking statements, which are based on certain assumptions and describe our
future plans, strategies and expectations, are generally identifiable by use of the words �anticipate,� �estimate,� �should,�

�expect,� �believe,� �intend,� �may,� �will,� �seek,� �could,� �project,� or similar expressions. You should not rely on forward-looking
statements since they involve known and unknown risks, uncertainties and other factors which are, in some cases,
beyond our control and which could materially affect actual results, performances or achievements. Factors which

may cause actual results to differ materially from current expectations include, but are not limited to:

�
the factors included in our Annual Report on Form 10-K filed with the SEC on March 12, 2012, including those set
forth under the headings �Business,� �Risk Factors� and �Management�s Discussion and Analysis of Financial Condition
and Results of Operations;�
�global and national economic conditions and changes in general economic, financial and real estate market conditions;

� changes in our business strategy;
� risks that our acquisition and development projects will fail to perform as expected;

� the potential need to fund improvements or other capital expenditures out of operating cash flow;
� financing risks, such as the inability to obtain debt or equity financing on favorable terms or at all;

� the level and volatility of interest rates;
� our ability to re-lease space as leases expire;

� loss or bankruptcy of one or more of our major retail tenants;
� a failure of our properties to generate additional income to offset increases in operating expenses; and

�our ability to maintain our qualification as a REIT for federal income tax purposes and the limitations imposed on our
business by our status as a REIT.
Any forward-looking statement speaks only as of the date on which it is made. New risks and uncertainties arise over
time, and it is not possible for us to predict those events or how they may affect us. Except as required by law, we are

not obligated to, and do not intend to, update or revise any forward-looking statements, whether as a result of new
information, future events or otherwise. Accordingly, investors should use caution in relying on past forward-looking
statements, which were based on results and trends at the time they were made, to anticipate future results or trends.

For a further discussion of these and other factors that could impact our future results, performance or transactions, see
the section above entitled �Risk Factors,� including the risks incorporated therein from our most recent Annual Report

on Form 10-K, as updated by our future filings.

4
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USE OF PROCEEDS
Unless we specify otherwise in an accompanying prospectus supplement, we intend to use the net proceeds from the

sale of the securities by us to provide additional funds for general corporate purposes, including funding our
investment activity, the repayment or refinancing of outstanding indebtedness, working capital and other general

purposes. Any specific allocation of the net proceeds of an offering of securities to a specific purpose will be
determined at the time of such offering and will be described in the related supplement to this prospectus.

5
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DESCRIPTION OF COMMON STOCK

General

We have the authority to issue 20,000,000 shares of capital stock, par value $.0001 per share, of which 15,850,000
shares are classified as shares of common stock, par value $.0001 per share, and 4,000,000 shares are classified as
shares of excess stock, par value $.0001 per share. As of June 30, 2012, we had outstanding 11,436,044 shares of

common stock and no shares of excess stock.

The following description of our common stock sets forth certain general terms and provisions of the common stock
to which any prospectus supplement may relate, including a prospectus supplement providing that common stock will
be issuable upon conversion of our preferred stock or upon the exercise of common stock warrants issued by us. The

statements below describing the common stock are in all respects subject to and qualified in their entirety by reference
to the applicable provisions of our charter and bylaws.

Subject to preferential rights with respect to any outstanding preferred stock, holders of our common stock will be
entitled to receive dividends when, as and if authorized by our board of directors and declared by us, out of assets

legally available therefor. Upon our liquidation, dissolution or winding up, holders of common stock, together with
the holders of excess stock (as described below), will be entitled to share equally and ratably in any assets available
for distribution to them, after payment or provision for payment of our debts and other liabilities and the preferential

amounts owing with respect to any of our outstanding preferred stock. The common stock will possess voting rights in
the election of directors and in respect of certain other corporate matters, with each share entitling the holder thereof to

one vote. Holders of shares of common stock will not have cumulative voting rights in the election of directors. The
shares of common stock are not convertible into any other class or series except into excess stock under limited
circumstances. See �� Restrictions on Ownership and Transfer.� Holders of shares of common stock will not have

preemptive rights, which means they have no right to acquire any additional shares of common stock that may be
issued by us at a subsequent date. The common stock will, when issued, be fully paid and nonassessable and will not

be subject to preemptive or similar rights. The common stock is listed on the NYSE under the symbol �ADC.�

Transfer Agent and Registrar

The transfer agent and registrar for our common stock is Computershare Trust Company, N.A.

Restrictions on Ownership and Transfer

For us to qualify as a REIT under the Code, not more than 50% of the value of our issued and outstanding Equity
Stock (as defined below) may be owned, directly or indirectly, by five or fewer individuals (as defined in the Code to
include certain entities) during the last half of a taxable year, and the Equity Stock must be beneficially owned by 100

or more persons during at least 335 days of a taxable year of 12 months or during a proportionate part of a shorter
taxable year. In addition, certain percentages of our gross income must be from particular activities (see �Material
Federal Income Tax Considerations � Gross Income Tests�). Our charter contains restrictions on the ownership and

transfer of shares of Equity Stock to enable us to qualify as a REIT.

Subject to certain exceptions specified in our charter, no holder may own, or be deemed to own by virtue of the
attribution provisions of the Code, more than 9.8% (the �Ownership Limit�) of the value of our outstanding common

Edgar Filing: AGREE REALTY CORP - Form 424B5

DESCRIPTION OF COMMON STOCK 29



stock and preferred stock (collectively, the �Equity Stock�) except that the any member of the Agree-Rosenberg Group
(as defined in our charter) may own up to 24%. Our board of directors, upon receipt of a ruling from the Internal
Revenue Service (�IRS�) or an opinion of counsel as specified in our charter, may waive the Ownership Limit upon

request for a person that is not an individual (as defined in the Code) or is an underwriter that participates in a public
offering of our Equity Stock for a period of 90 days following the purchase by such underwriter of the Equity Stock if

evidence satisfactory to the board of directors is presented that such ownership will not cause any individual (as
defined in the Code) to own Equity Stock in excess of the Ownership Limit. The foregoing restrictions on

transferability and ownership will not apply if the board of directors determines that it is no longer in our best interests
to continue to qualify as a REIT. If shares of Equity Stock in excess of the Ownership Limit, or shares which would
cause us to be beneficially owned by less than 100 persons, are issued or transferred to any person, such issuance or

6
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transfer shall be void ab initio, and the intended transferee would acquire no rights to the stock. Shares transferred in
excess of the Ownership Limit will be automatically converted into shares of excess stock that will be deemed
transferred to us as trustee for the exclusive benefit of the person or persons to whom the shares are ultimately

transferred, until the intended transferee retransfers the shares. While these shares are held in trust, they will not be
entitled to vote or to share in any dividends or other distributions. The shares are generally not transferrable, but may
be retransferred by the intended transferee to any person who may hold such shares at a price not to exceed the price
paid by the intended transferee, at which point the shares will automatically be converted into ordinary Equity Stock.
In addition, such shares of excess stock held in trust are purchasable by us for a 90-day period at a price equal to the

lesser of the price paid for the stock by the intended transferee and the market price for the stock on the date we
determine to purchase the stock. This period commences on the date of the violative transfer if the intended transferee
gives notice to us of the transfer, or the date the board of directors determines that a violative transfer has occurred if

no notice has been provided.

All certificates representing shares of Equity Stock will bear a legend referring to the restrictions described above.

In order for us to comply with our record keeping requirements, our charter requires that each beneficial or
constructive owner of Equity Stock and each person (including stockholders of record) who holds stock for a

beneficial or constructive owner, shall provide to us such information as we may request in order to determine our
status as a REIT and to ensure compliance with the Ownership Limit. Our charter also requires each beneficial or

constructive owner of a specified percentage of Equity Stock to provide, no later than January 31 of each year, written
notice to us stating the name and address of such owner, the number of shares of Equity Stock beneficially or

constructively owned, and a description of how such shares are held. In addition, each such stockholder must provide
such additional information as we may request in order to determine the effect of such stockholder�s ownership of

Equity Stock on our status as a REIT and to ensure compliance with the limitations on the ownership of Equity Stock.

This Ownership Limit may have the effect of precluding acquisition of control of our company by a third party unless
the board of directors determines that maintenance of REIT status is no longer in our best interests. No restrictions on

transfer will preclude the settlement of transactions entered into through the facilities of the NYSE, provided that
certain transactions may be settled by the delivery of excess stock.

Shareholder Rights Plan

We have adopted a rights agreement, under which each holder of our common stock receives one preferred share
purchase right for each outstanding share of common stock. Each right is attached to each share of common stock, is
not currently exercisable and trades only with the shares of common stock. Each right will separate from the share of
common stock to which it is attached and will become exercisable 10 days after a public announcement that a person
or group has acquired common stock that would result in ownership of 15% or more of our shares of common stock.
Upon the occurrence of such an event, each right would entitle the holder to purchase for an exercise price of $70.00

one one-hundredth of a share of new Series A Junior Participating Preferred Stock, which is designed to have
economic and voting rights generally equivalent to one share of common stock. If a person or group actually acquires

15% or more of our shares of common stock, each right held by the acquiring person or group (or their transferees)
will become void, and each right held by our other stockholders will entitle those holders to purchase for the exercise
price a number of shares of our common stock having a market value of twice the exercise price. If we, at any time

after a person or group has become a 15% beneficial owner and acquired control of our board of directors, are
involved in a merger or similar transaction with any person or group or sell assets to any person or group, each

outstanding right would then entitle its holder to purchase for the exercise price a number of shares of such other
company having a market value of twice the exercise price. In addition, if any person or group acquires 15% or more
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of our shares of common stock, we may, at our option and to the fullest extent permitted by law, exchange one share
of common stock for each outstanding right. The rights are not exercisable until the above events occur and will

expire on December 22, 2018, unless earlier exchanged or redeemed by us. We may redeem the rights for $.001 per
right under certain circumstances.
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Classification of Board of Directors, Vacancies and Removal of
Directors

Our board of directors is divided into three classes of directors, serving staggered three year terms. At each annual
meeting of stockholders, the class of directors to be elected at the meeting generally will be elected for a three-year
term and the directors in the other two classes will continue in office. Subject to the rights of any class or series to

elect directors, a director may only be removed for cause by the affirmative vote of the holders of 80% of our
outstanding shares of common stock entitled to vote generally in the election of directors, voting together as a single
class. We believe that the classified board will help to assure the continuity and stability of our board of directors and
our business strategies and policies as determined by our board of directors. The use of a staggered board may delay

or defer a change in control of us or the removal of incumbent management.

Our charter and bylaws provide that, subject to any rights of holders of preferred stock, and unless the board of
directors otherwise determines, any vacancies may be filled by a vote of the stockholders or a majority of the

remaining directors, though less than a quorum, except vacancies created by the increase in the number of directors,
which only may be filled by a vote of the stockholders or a majority of the entire board of directors. In addition, our
charter and bylaws provide that, subject to any rights of holders of preferred stock to elect additional directors under

specified circumstances, only a majority of the board of directors may increase or decrease the number of persons
serving on the board of directors. These provisions could temporarily prevent stockholders from enlarging the board

of directors and from filling the vacancies created by such removal with their own nominees.

Advance Notice Provisions for Stockholder Nominations and
Stockholder Proposals

Our charter and bylaws establish an advance notice procedure for stockholders to make nominations of candidates for
director or bring other business before an annual meeting of stockholders.

Our bylaws provide that (i) only persons who are nominated by, or at the direction of, the board of directors, or by a
stockholder who has given timely written notice containing specified information to our secretary prior to the meeting

at which directors are to be elected, will be eligible for election as directors and (ii) at an annual meeting, only such
business may be conducted as has been brought before the meeting by, or at the direction of, the chairman of the board
of directors or by a stockholder who has given timely written notice to our secretary of such stockholder�s intention to

bring such business before such meeting. In general, for notice of stockholder nominations or proposed business
(other than business to be included in our proxy statement under SEC Rule 14a-8) to be conducted at an annual

meeting to be timely, such notice must be received by us not less than 60 days nor more than 90 days prior to the first
anniversary of the previous year�s annual meeting.

The purpose of requiring stockholders to give us advance notice of nominations and other business is to afford our
board of directors a meaningful opportunity to consider the qualifications of the proposed nominees or the advisability

of the other proposed business and, to the extent deemed necessary or desirable by our board of directors, to inform
stockholders and make recommendations about such nominees or business, as well as to ensure an orderly procedure
for conducting meetings of stockholders. Although our charter and bylaws do not give the board of directors power to

block stockholder nominations for the election of directors or proposal for action, they may have the effect of
discouraging a stockholder from proposing nominees or business, precluding a contest for the election of directors or

the consideration of stockholder proposals if procedural requirements are not met and deterring third parties from
soliciting proxies for a non-management slate of directors or proposal, without regard to the merits of such slate or
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proposal.

Relevant Factors to be Considered by the Board of Directors

Our charter provides that, in determining what is in our best interest in a business combination or certain change of
control events, each of our directors shall consider the interests of our stockholders and, in his or her discretion, also

may consider (i) the interests of our employees, suppliers, creditors and tenants; and (ii) both the long-term and
short-term interests of our company and our stockholders, including the possibility that these interests may be best

served by the continued independence of our company. Pursuant to this provision, our board of directors may consider
subjective factors affecting a proposal, including certain

8
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nonfinancial matters, and on the basis of these considerations may oppose a business combination or other transaction
which, evaluated only in terms of its financial merits, might be attractive to some, or a majority, of our stockholders.

Additional Classes and Series of Stock

Our board of directors is authorized to establish one or more classes and series of stock, including series of preferred
stock, from time to time, and to establish the number of shares in each class or series and to fix the preferences,
conversion and other rights, voting powers, restrictions, limitations as to dividends, qualifications and terms and

conditions of redemption of such class or series, without any further vote or action by the stockholders, unless such
action is required by applicable law or the rules of any stock exchange or automated quotation system on which our

securities may be listed or traded.

The issuance of additional classes or series of capital stock may have the effect of delaying, deferring or preventing a
change in control of our company without further action of the stockholders. The issuance of additional classes or

series of capital stock with voting and conversion rights may adversely affect the voting power of the holders of our
capital stock, including the loss of voting control to others. The ability of our board of directors to issue additional

classes or series of capital stock, while providing flexibility in connection with possible acquisitions or other corporate
purposes, could have the effect of making it more difficult for a third party to acquire, or of discouraging a third party
from acquiring, a majority of our outstanding voting stock, even where such an acquisition may be beneficial to us or

our stockholders.

Business Combinations

Maryland law prohibits �business combinations� between us and an interested stockholder or an affiliate of an interested
stockholder for five years after the most recent date on which the interested stockholder becomes an interested

stockholder. These business combinations include a merger, consolidation, share exchange, or, in circumstances
specified in the statute, an asset transfer or issuance or transfer of equity securities, liquidation plan or reclassification

of equity securities. Maryland law defines an interested stockholder as:

� any person or entity who beneficially owns 10% or more of the voting power of our stock; or

�an affiliate or associate of ours who, at any time within the two-year period prior to the date in question, was the
beneficial owner of 10% or more of the voting power of our then outstanding voting stock.

A person is not an interested stockholder if our board of directors approves in advance the transaction by which the
person otherwise would have become an interested stockholder. However, in approving a transaction, our board of
directors may provide that its approval is subject to compliance, at or after the time of approval, with any terms and

conditions determined by our board of directors.

After the five-year prohibition, any business combination between us and an interested stockholder or an affiliate of
an interested stockholder generally must be recommended by our board of directors and approved by the affirmative

vote of at least:

� 80% of the votes entitled to be cast by holders of our then-outstanding shares of voting stock; and

�
two-thirds of the votes entitled to be cast by holders of our voting stock other than stock held by the interested
stockholder with whom or with whose affiliate the business combination is to be effected or stock held by an affiliate
or associate of the interested stockholder.
These super-majority vote requirements do not apply if our common stockholders receive a minimum price, as defined
under Maryland law, for their shares in the form of cash or other consideration in the same form as previously paid by
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The statute permits various exemptions from its provisions, including business combinations that are approved or
exempted by the board of directors before the time that the interested stockholder becomes an interested stockholder.
Our board of directors has exempted from these provisions of the Maryland General Corporation Law (�MGCL�) any
business combination with Mr. Richard Agree or any other person acting in concert or as a group with Mr. Agree.
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Control Share Acquisitions

Maryland law provides that �control shares� of a Maryland corporation acquired in a �control share acquisition� have no
voting rights, except to the extent approved by a vote of two-thirds of the votes entitled to be cast on the matter.
Shares owned by the acquiror or by officers or by directors who are our employees are excluded from the shares
entitled to vote on the matter. �Control shares� are voting shares of stock that, if aggregated with all other shares of

stock currently owned by the acquiring person, or in respect of which the acquiring person is able to exercise or direct
the exercise of voting power (except solely by virtue of a revocable proxy), would entitle the acquiring person to

exercise voting power in electing directors within one of the following ranges of voting power:

� one-tenth or more but less than one-third;
� one-third or more but less than a majority; or

� a majority or more of all voting power.
Control shares do not include shares the acquiring person is then entitled to vote as a result of having previously

obtained stockholder approval. A �control share acquisition� means the acquisition of control shares, subject to certain
exceptions. A person who has made or proposes to make a control share acquisition may compel our board of

directors to call a special meeting of stockholders to be held within 50 days of demand to consider the voting rights of
the shares. The right to compel the calling of a special meeting is subject to the satisfaction of certain conditions,

including an undertaking to pay the expenses of the meeting. If no request for a meeting is made, we may present the
question at any stockholders meeting.

If voting rights are not approved at the stockholders meeting or if the acquiring person does not deliver the statement
required by Maryland law, then, subject to certain conditions and limitations, we may redeem any or all of the control
shares, except those for which voting rights have previously been approved, for fair value. Fair value is determined,

without regard to the absence of voting rights for the control shares, as of the date of the last control share acquisition
by the acquiror or of any meeting of stockholders at which the voting rights of the shares were considered and not

approved. If voting rights for control shares are approved at a stockholders meeting and the acquiror becomes entitled
to vote a majority of the shares entitled to vote, all other stockholders may exercise appraisal rights. The fair value of

the shares for purposes of these appraisal rights may not be less than the highest price per share paid by the acquiror in
the control share acquisition. The control share acquisition statute does not apply to shares acquired in a merger,

consolidation or share exchange if we are a party to the transaction, nor does it apply to acquisitions approved by or
exempted by our charter or bylaws.

Our bylaws contain a provision exempting from the control share acquisition statute any members of the
Agree-Rosenberg Group, our other officers, our employees, any of the associates or affiliates of the foregoing and any

other person acting in concert of as a group with any of the foregoing.

Maryland Unsolicited Takeovers Act

Subtitle 8 of Title 3 of the MGCL permits a Maryland corporation with a class of equity securities registered under the
Exchange Act and at least three independent directors to elect to be subject, by provision in its charter or bylaws or a

resolution of its board of directors and notwithstanding any contrary provision in the charter or bylaws, to any or all of
five provisions:

� a classified board;
� a two-thirds vote requirement for removing a director;

� a requirement that the number of directors be fixed only by vote of directors;
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term of the directorship in which the vacancy occurred; and

� a majority requirement for the calling of a special meeting of stockholders.
10
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Through provisions in our charter and bylaws unrelated to Subtitle 8, we (1) have a classified board, (2) require an
80% vote for the removal of any director from the board, (3) vest in the board the exclusive power to fix the number

of directorships and (4) provide that unless called by our chairman of our board of directors, our president or our
board of directors, a special meeting of stockholders may only be called by our secretary upon the written request of

the stockholders entitled to cast not less than a majority of all the votes entitled to be cast at the meeting.

Limitation of Liability and Indemnification

The MGCL permits a Maryland corporation to include in its charter a provision limiting the liability of its directors
and officers to the corporation and its stockholders for money damages, except for liability resulting from:

� actual receipt of an improper benefit or profit in money, property or services; or
� active and deliberate dishonesty established by a final judgment and which is material to the cause of action.

Our charter contains such a provision that eliminates directors� and officers� liability to the maximum extent permitted
by Maryland law. These limitations of liability do not apply to liabilities arising under the federal securities laws and

do not generally affect the availability of equitable remedies such as injunctive relief or rescission.

Our officers and directors are and will be indemnified under Maryland law and our articles of incorporation, as
amended, against certain liabilities. Our charter requires us to indemnify our directors and officers to the fullest extent

permitted from time to time by the laws of the State of Maryland.

Maryland law requires a corporation (unless its charter provides otherwise, which our charter does not) to indemnify a
director or officer who has been successful in the defense of any proceeding to which he or she is made, or threatened
to be made, a party by reason of his or her service in that capacity. Maryland law permits a corporation to indemnify

its present and former directors and officers, among others, against judgments, penalties, fines, settlements and
reasonable expenses actually incurred by them in connection with any proceeding to which they may be made, or
threatened to be made, a party by reason of their service in those or other capacities unless it is established that:

�the act or omission of the director or officer was material to the matter giving rise to the proceeding and (1) was
committed in bad faith or (2) was the result of active and deliberate dishonesty;

� the director or officer actually received an improper personal benefit in money, property or services; or

�in the case of any criminal proceeding, the director or officer had reasonable cause to believe that the act or omission
was unlawful.
However, under Maryland law, a Maryland corporation may not indemnify for an adverse judgment in a suit by or in

the right of the corporation or for a judgment of liability on the basis of that personal benefit was improperly received,
unless in either case a court orders indemnification and then only for expenses. In addition, Maryland law permits a

corporation to advance reasonable expenses to a director or officer upon the corporation�s receipt of:

� a written affirmation by the director or officer of his or her good faith belief that he or she has met the
standard of conduct necessary for indemnification by the corporation; and

�a written undertaking by him or her on his or her behalf to repay the amount paid or reimbursed by the corporation if
it is ultimately determined that the standard of conduct was not met.

We maintain liability insurance for each director and officer for certain losses arising from claims or charges made
against them while acting in their capacities as our directors or officers.

Insofar as the foregoing provisions permit indemnification of directors, executive officers or persons controlling us for
liability arising under the Securities Act, we have been informed that, in the opinion of the SEC, this indemnification
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DESCRIPTION OF PREFERRED STOCK
As of the date hereof, 150,000 shares are classified as Series A Junior Participating Preferred Stock, par value $.0001
per share. None of the Series A Junior Participating Preferred Stock is issued or outstanding. Shares of our Series A
Junior Participating Preferred Stock may be issued under our shareholder rights plan, which is summarized above.

The following description of our preferred stock sets forth certain general terms and provisions of our preferred stock
to which any prospectus supplement may relate. The statements below describing the preferred stock are in all

respects subject to and qualified in their entirety by reference to the applicable provisions of our charter (including the
applicable articles supplementary) and bylaws.

General

Subject to limitations prescribed by Maryland law and our charter, our board of directors is authorized to fix the
number of shares constituting each class or series of preferred stock and the designations and powers, preferences and
relative, participating, optional or other special rights and qualifications, limitations or restrictions thereof, including

those provisions as may be desired concerning voting, redemption, dividends, dissolution or the distribution of assets,
conversion or exchange, and those other subjects or matters as may be fixed by resolution of our board of directors or
duly authorized committee thereof. The preferred stock will, when issued, be fully paid and nonassessable and, except

as may be determined by our board of directors and set forth in the articles supplementary setting forth the terms of
any class or series of preferred stock, will not have, or be subject to, any preemptive or similar rights.

You should refer to the prospectus supplement relating to the class or series of preferred stock offered thereby for
specific terms, including:

(1) The class or series, title and stated value of that preferred stock;

(2)The number of shares of that preferred stock offered, the liquidation preference per share and the offering price of
that preferred stock;

(3)The dividend rate(s), period(s) and/or payment date(s) or method(s) of calculation thereof applicable to that
preferred stock;

(4)Whether dividends on that preferred stock shall be cumulative or not and, if cumulative, the date from which
dividends on that preferred stock shall accumulate;

(5) The procedures for any auction and remarketing, if any, for that preferred stock;
(6) Provisions for a sinking fund, if any, for that preferred stock;

(7) Provisions for redemption, if applicable, of that preferred stock;
(8) Any listing of that preferred stock on any securities exchange;

(9)The terms and conditions, if applicable, upon which that preferred stock will be convertible into our common
stock, including the conversion price (or manner of calculation thereof);

(10) Whether interests in that preferred stock will be represented by our depositary shares;

(11)The relative ranking and preference of the preferred stock as to distribution rights and rights upon our liquidation,
dissolution or winding up if other than as described in this prospectus;

(12)Any limitations on issuance of any other series of preferred stock ranking senior to or on a parity with the
preferred stock as to distribution rights and rights upon our liquidation, dissolution or winding up;

(13) A discussion of certain federal income tax considerations applicable to that preferred stock;
(14)Any limitations on actual, beneficial or constructive ownership and restrictions on transfer of that preferred stock

and, if convertible, the related common stock, in each case as may be appropriate to preserve our status as a
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(15) Any other material terms, preferences, rights, limitations or restrictions of that preferred stock.
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Rank

Unless otherwise specified in the applicable prospectus supplement and the articles supplementary setting forth the
terms of any class or series of preferred stock, the preferred stock will, with respect to rights to the payment of

dividends and distribution of our assets and rights upon our liquidation, dissolution or winding up, rank:

(1)senior to all classes or series of our common stock and excess stock and to all of our equity securities the terms of
which provide that those equity securities are junior to the preferred stock;

(2) on a parity with all of our equity securities other than those referred to in clauses (1) and (3); and
(3)junior to all of our equity securities the terms of which provide that those equity securities will rank senior to it.

Dividends

Holders of shares of our preferred stock of each class or series shall be entitled to receive, when, as and if authorized
by our board of directors and declared by us, out of our assets legally available for payment, cash dividends at rates

and on dates that will be set forth in the applicable prospectus supplement and the articles supplementary setting forth
the terms of any class or series of preferred stock. Each dividend shall be payable to holders of record as they appear

on our stock transfer books on the record dates as shall be fixed by our board of directors.

Dividends on any class or series of our preferred stock may be cumulative or non-cumulative, as provided in the
applicable prospectus supplement and the articles supplementary setting forth the terms of any class or series of

preferred stock. Dividends, if cumulative, will accumulate from and after the date set forth in the applicable
prospectus supplement and the articles supplementary setting forth the terms of any class or series of preferred stock.
If our board of directors fails to authorize a dividend payable on a dividend payment date on any class or series of our
preferred stock for which dividends are noncumulative, then the holders of that class or series of our preferred stock
will have no right to receive a dividend in respect of the dividend period ending on that dividend payment date, and

we will have no obligation to pay the dividend accrued for that period, whether or not dividends on that class or series
are declared payable on any future dividend payment date.

If any shares of our preferred stock of any class or series are outstanding, no full dividends shall be declared or paid or
set apart for payment on our preferred stock of any other class or series ranking, as to dividends, on a parity with or

junior to the preferred stock of that class or series for any period unless:

(1)
if that class or series of preferred stock has a cumulative dividend, full cumulative dividends have been or
contemporaneously are declared and paid or declared and a sum sufficient for the payment thereof set apart for that
payment on the preferred stock of that class or series for all past dividend periods, or

(2)
if that class or series of preferred stock does not have a cumulative dividend, full dividends for the then current
dividend period have been or contemporaneously are declared and paid or declared and a sum sufficient for the
payment thereof set apart for that payment on the preferred stock of that class or series.

When dividends are not paid in full (or a sum sufficient for their full payment is not so set apart) upon the shares of
preferred stock of any class or series and the shares of any other class or series of preferred stock ranking on a parity

as to dividends with the preferred stock of that class or series, all dividends declared upon shares of preferred stock of
that class or series and any other class or series of preferred stock ranking on a parity as to dividends with that

preferred stock shall be declared pro rata so that the amount of dividends declared per share on the preferred stock of
that class or series and that other class or series of preferred stock shall in all cases bear to each other the same ratio
that accrued and unpaid dividends per share on the shares of preferred stock of that class or series (which shall not
include any accumulation in respect of unpaid dividends for prior dividend periods if that preferred stock does not

have a cumulative dividend) and that
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other class or series of preferred stock bear to each other. No interest, or sum of money in lieu of interest, shall be
payable in respect of any dividend payment or payments on preferred stock of that series that may be in arrears.

Except as provided in the immediately preceding paragraph, unless: (1) if that class or series of preferred stock has a
cumulative dividend, full cumulative dividends on the preferred stock of that class or series have been or

contemporaneously are declared and paid or declared and a sum sufficient for the payment thereof set apart for
payment for all past dividend periods; and (2) if that class or series of preferred stock does not have a cumulative

dividend, full dividends on the preferred stock of that class or series have been or contemporaneously are declared and
paid or declared and a sum sufficient for the payment thereof set aside for payment for the then current dividend

period, then no dividends (other than in our common stock or other stock ranking junior to the preferred stock of that
class or series as to dividends and upon our liquidation, dissolution or winding up) shall be declared or paid or set

aside for payment or other distribution shall be declared or made upon our common stock, excess stock or any of our
other stock ranking junior to or on a parity with the preferred stock of that class or series as to dividends or upon our
liquidation, nor shall any common stock, excess stock or any of our other stock ranking junior to or on a parity with

the preferred stock of such class or series as to dividends or upon our liquidation, dissolution or winding up be
redeemed, purchased or otherwise acquired for any consideration (or any moneys be paid to or made available for a

sinking fund for the redemption of any shares of that stock) by us (except by conversion into or exchange for other of
our stock ranking junior to the preferred stock of that class or series as to dividends and upon our liquidation,

dissolution or winding up).

Any dividend payment made on shares of a class or series of preferred stock shall first be credited against the earliest
accrued but unpaid dividend due with respect to shares of that class or series which remains payable.

Redemption

If the applicable prospectus supplement and the articles supplementary setting forth the terms of any class or series of
preferred stock so states, the shares of preferred stock will be subject to mandatory redemption or redemption at our

option, in whole or in part, in each case on the terms, at the times and at the redemption prices set forth in that
prospectus supplement and the articles supplementary setting forth the terms of any class or series of preferred stock.

The prospectus supplement relating to a class or series of preferred stock that is subject to mandatory redemption will
specify the number of shares of that preferred stock that shall be redeemed by us in each year commencing after a date

to be specified, at a redemption price per share to be specified, together with an amount equal to all accrued and
unpaid dividends thereon (which shall not, if that preferred stock does not have a cumulative dividend, include any
accumulation in respect of unpaid dividends for prior dividend periods) to the date of redemption. The redemption

price may be payable in cash or other property, as specified in the applicable prospectus supplement. If the redemption
price for preferred stock of any series is payable only from the net proceeds of the issuance of our stock, the terms of
that preferred stock may provide that, if no such stock shall have been issued or to the extent the net proceeds from

any issuance are insufficient to pay in full the aggregate redemption price then due, that preferred stock shall
automatically and mandatorily be converted into shares of our applicable stock pursuant to conversion provisions

specified in the applicable prospectus supplement. Notwithstanding the foregoing, unless:

(1)

if that class or series of preferred stock has a cumulative dividend, full cumulative dividends on all outstanding
shares of any class or series of preferred stock shall have been or contemporaneously are declared and paid or
declared and a sum sufficient for the payment thereof set apart for payment for all past dividend periods and the
then current dividend period; and

(2)

Edgar Filing: AGREE REALTY CORP - Form 424B5

Redemption 45



if that class or series of preferred stock does not have a cumulative dividend, full dividends on the preferred stock
of any class or series have been or contemporaneously are declared and paid or declared and a sum sufficient for
the payment thereof set apart for payment for the then current dividend period.
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Unless otherwise specified in the applicable prospectus supplement and the articles supplementary setting forth the
terms of any class or series of preferred stock no shares of any class or series of preferred stock shall be redeemed

unless all outstanding shares of preferred stock of that class or series are simultaneously redeemed; provided,
however, that the foregoing shall not prevent the purchase or acquisition of shares of preferred stock of that class or

series pursuant to a purchase or exchange offer made on the same terms to holders of all outstanding shares of
preferred stock of that class or series.

In addition, unless:

(1)

if that class or series of preferred stock has a cumulative dividend, full cumulative dividends on all outstanding
shares of any class or series of preferred stock have been or contemporaneously are declared and paid or declared
and a sum sufficient for the payment thereof set apart for payment for all past dividend periods and the then current
dividend period; and

(2)
if that class or series of preferred stock does not have a cumulative dividend, full dividends on the preferred stock
of any class or series have been or contemporaneously are declared and paid or declared and a sum sufficient for
the payment thereof set apart for payment for the then current dividend period;

we shall not purchase or otherwise acquire directly or indirectly any shares of preferred stock of that class or series
(except by conversion into or exchange for our stock ranking junior to the preferred stock of that class or series as to

dividends and upon our liquidation, dissolution or winding up).

If fewer than all of the outstanding shares of preferred stock of any class or series are to be redeemed, the number of
shares to be redeemed will be determined by us and those shares may be redeemed pro rata from the holders of record

of those shares in proportion to the number of those shares held by those holders (with adjustments to avoid
redemption of fractional shares) or by any other equitable method determined by us that will not result in the issuance

of any excess preferred stock.

Notice of redemption will be mailed at least 30 days but not more than 60 days before the redemption date to each
holder of record of a share of preferred stock of any class or series to be redeemed at the address shown on our stock

transfer books. Each notice shall state:

(1) the redemption date;
(2) the number of shares and class or series of the preferred stock to be redeemed;

(3) the redemption price;

(4)the place or places where certificates for that preferred stock are to be surrendered for payment of the redemption
price;

(5) that dividends on the shares to be redeemed will cease to accrue on that redemption date; and
(6) the date upon which the holder�s conversion rights, if any, as to those shares shall terminate.

If fewer than all the shares of preferred stock of any class or series are to be redeemed, the notice mailed to each
holder thereof shall also specify the number of shares of preferred stock to be redeemed from each holder. If notice of
redemption of any shares of preferred stock has been given and if the funds necessary for that redemption have been
set apart by us in trust for the benefit of the holders of any shares of preferred stock so called for redemption, then

from and after the redemption date dividends will cease to accrue on those shares of preferred stock, those shares of
preferred stock shall no longer be deemed outstanding and all rights of the holders of those shares will terminate,

except the right to receive the redemption price.
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Liquidation Preference

Upon our voluntary or involuntary liquidation, dissolution or winding up, then, before any distribution or payment
shall be made to the holders of any common stock, excess stock or any other class or series of our stock ranking junior

to that class or series of preferred stock in the distribution of assets upon our liquidation, dissolution or winding up,
the holders of each class or series of preferred stock shall be entitled to receive out of our assets legally available for
distribution to stockholders liquidating distributions in the amount of the liquidation preference per share (set forth in

the applicable prospectus supplement), plus an amount equal to
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all dividends accrued and unpaid thereon (which shall not include any accumulation in respect of unpaid dividends for
prior dividend periods if that class or series of preferred stock does not have a cumulative dividend). After payment of
the full amount of the liquidating distributions to which they are entitled, the holders of that class or series of preferred

stock will have no right or claim to any of our remaining assets. If, upon our voluntary or involuntary liquidation,
dissolution or winding up, our legally available assets are insufficient to pay the amount of the liquidating

distributions on all outstanding shares of that class or series of preferred stock and the corresponding amounts payable
on all shares of other classes or series of our stock ranking on a parity with that class or series of preferred stock in the

distribution of assets upon our liquidation, dissolution or winding up, then the holders of that class or series of
preferred stock and all other classes or series of stock shall share ratably in that distribution of assets in proportion to

the full liquidating distributions to which they would otherwise be respectively entitled.

If liquidating distributions shall have been made in full to all holders of shares of that class or series of preferred
stock, our remaining assets shall be distributed among the holders of any other classes or series of stock ranking junior
to that class or series of preferred stock upon our liquidation, dissolution or winding up, according to their respective

rights and preferences and in each case according to their respective number of shares. For those purposes, neither our
consolidation or merger with or into any other corporation, trust or other entity nor the sale, lease, transfer or
conveyance of all or substantially all of our property or business shall be deemed to constitute our liquidation,

dissolution or winding up.

Voting Rights

Except as set forth below or as otherwise from time to time required by law or as indicated in the applicable
prospectus supplement and the articles supplementary setting forth the terms of any class or series of preferred stock,

holders of preferred stock will not have any voting rights.

Whenever dividends on any shares of that class or series of preferred stock shall be in arrears for six or more quarterly
periods, regardless of whether those quarterly periods are consecutive, the holders of those shares of that class or

series of preferred stock (voting separately as a class with all other classes or series of preferred stock upon which like
voting rights have been conferred and are exercisable) will be entitled to vote for the election of two additional

directors to our board of directors (and our entire board of directors will be increased by two directors) at a special
meeting called by one of our officers at the request of a holder of that class or series of preferred stock or, if that
special meeting is not called by that officer within 30 days, at a special meeting called by a holder of that class or

series of preferred stock designated by the holders of record of at least 10% of the shares of any of those classes or
series of preferred stock (unless that request is received less than 90 days before the date fixed for the next annual or
special meeting of the stockholders), or at the next annual meeting of stockholders, and at each subsequent annual

meeting until:

(1)
if that class or series of preferred stock has a cumulative dividend, all dividends accumulated on those shares of
preferred stock for the past dividend periods and the then current dividend period shall have been fully paid or
declared and a sum sufficient for the payment thereof set apart for payment, or

(2)If that class or series of preferred stock does not have a cumulative dividend, four consecutive quarterly dividends
shall have been fully paid or declared and a sum sufficient for the payment thereof set apart for payment.

Unless provided otherwise for any series of preferred stock, so long as any shares of preferred stock remain
outstanding, we shall not, without the affirmative vote or consent of the holders of at least two-thirds of the shares of

each class or series of preferred stock outstanding at the time, given in person or by proxy, either in writing or at a
meeting (that class or series voting separately as a class):
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authorize or create, or increase the authorized or issued amount of, any class or series of stock ranking senior to
that class or series of preferred stock with respect to payment of dividends or the distribution of assets upon our
liquidation, dissolution or winding up or reclassify any of our authorized stock into those shares, or create,
authorize or issue any obligation or security convertible into or evidencing the right to purchase those shares; or
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(2)

amend, alter or repeal the provisions of the charter in respect of that class or series of preferred stock, whether by
merger, consolidation or otherwise, so as to materially and adversely affect any right, preference, privilege or
voting power of that class or series of preferred stock; provided, however, that any increase in the amount of the
authorized preferred stock or the creation or issuance of any other class or series of preferred stock, or any increase
in the number of authorized shares of that class or series, in each case ranking on a parity with or junior to the
preferred stock of that class or series with respect to payment of dividends and the distribution of assets upon our
liquidation, dissolution or winding up, shall not be deemed to materially and adversely affect those rights,
preferences, privileges or voting powers.

The foregoing voting provisions will not apply if, at or prior to the time when the act with respect to which that vote
would otherwise be required shall be effected, all outstanding shares of that class or series of preferred stock shall
have been redeemed or called for redemption upon proper notice and sufficient funds shall have been irrevocably

deposited in trust to effect that redemption.

Conversion Rights

The terms and conditions, if any, upon which shares of any class or series of preferred stock are convertible into
common stock, debt securities or another series of preferred stock will be set forth in the applicable prospectus

supplement relating thereto and the articles supplementary setting forth the terms of any class or series of preferred
stock. Such terms will include the number of shares of common stock or those other series of preferred stock or the
principal amount of debt securities into which the preferred stock is convertible, the conversion price (or manner of
calculation thereof), the conversion period, provisions as to whether conversion will be at our option or at the option
of the holders of that class or series of preferred stock, the events requiring an adjustment of the conversion price and

provisions affecting conversion in the event of the redemption of that class or series of preferred stock.

Restrictions on Ownership and Transfer

See �Description of Common Stock � Restrictions on Ownership and Transfer,� for a discussion of the restrictions on
ownership and transfer of shares of capital stock necessary for us to qualify as a REIT under the Code.

Transfer Agent and Registrar

The transfer agent and registrar for the preferred stock will be set forth in the applicable prospectus supplement.
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DESCRIPTION OF DEPOSITARY SHARES

General

We may issue depositary shares, each of which would represent a fractional interest of a share of a particular series of
preferred stock. We will deposit shares of preferred stock represented by depositary shares under a separate deposit

agreement among us, a preferred stock depositary and the holders of the depositary shares. Subject to the terms of the
deposit agreement, each owner of a depositary share will possess, in proportion to the fractional interest of a share of

preferred stock represented by the depositary share, all the rights and preferences of the preferred stock represented by
the depositary shares.

Depositary receipts will evidence the depositary shares issued pursuant to the deposit agreement. Immediately after
we issue and deliver preferred stock to a preferred stock depositary, the preferred stock depositary will issue the

depositary receipts.

Dividends and Other Distributions

The depositary will distribute all cash dividends on the preferred stock to the record holders of the depositary shares.
Holders of depositary shares generally must file proofs, certificates and other information and pay charges and

expenses of the depositary in connection with distributions.

If a distribution on the preferred stock is other than in cash and it is feasible for the depositary to distribute the
property it receives, the depositary will distribute the property to the record holders of the depositary shares. If such a
distribution is not feasible and we approve, the depositary may sell the property and distribute the net proceeds from

the sale to the holders of the depositary shares.

Withdrawal of Stock

Unless we have previously called the underlying preferred stock for redemption or the holder of the depositary shares
has converted such shares, a holder of depositary shares may surrender them at the corporate trust office of the

depositary in exchange for whole or fractional shares of the underlying preferred stock together with any money or
other property represented by the depositary shares. Once a holder has exchanged the depositary shares, the holder

may not redeposit the preferred stock and receive depositary shares again. If a depositary receipt presented for
exchange into preferred stock represents more shares of preferred stock than the number to be withdrawn, the

depositary will deliver a new depositary receipt for the excess number of depositary shares.

Redemption of Depositary Shares

Whenever we redeem shares of preferred stock held by a depositary, the depositary will redeem the corresponding
amount of depositary shares. The redemption price per depositary share will be equal to the applicable fraction of the
redemption price and any other amounts payable with respect to the preferred stock. If we intend to redeem less than
all of the underlying preferred stock, our company and the depositary will select the depositary shares to be redeemed

as nearly pro rata as practicable without creating fractional depositary shares or by any other equitable method
determined by us that preserves our REIT status.
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On the redemption date:

� all dividends relating to the shares of preferred stock called for redemption will cease to accrue;

�our company and the depositary will no longer deem the depositary shares called for redemption to be outstanding;
and

�
all rights of the holders of the depositary shares called for redemption will cease, except the right to receive any
money payable upon the redemption and any money or other property to which the holders of the depositary shares
are entitled upon redemption.

Voting of the Preferred Stock

When a depositary receives notice regarding a meeting at which the holders of the underlying preferred stock have the
right to vote, it will mail that information to the holders of the depositary shares. Each record holder of depositary

shares on the record date may then instruct the depositary to exercise its voting rights for
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the amount of preferred stock represented by that holder�s depositary shares. The depositary will vote in accordance
with these instructions. The depositary will abstain from voting to the extent it does not receive specific instructions
from the holders of depositary shares. A depositary will not be responsible for any failure to carry out any instruction
to vote, or for the manner or effect of any vote, as long as any action or non-action is in good faith and does not result

from negligence or willful misconduct of the depositary.

Liquidation Preference

In the event of our liquidation, dissolution or winding up, a holder of depositary shares will receive the fraction of the
liquidation preference accorded each share of underlying preferred stock represented by the depositary share.

Conversion of Preferred Stock

Depositary shares will not themselves be convertible into our common stock or any other securities or property of our
company. However, if the underlying preferred stock is convertible, holders of depositary shares may surrender them
to the depositary with written instructions to convert the preferred stock represented by their depositary shares into

whole shares of common stock, other shares of our preferred stock or other shares of stock, as applicable. Upon
receipt of these instructions and any amounts payable in connection with a conversion, we will convert the preferred

stock using the same procedures as those provided for delivery of preferred stock. If a holder of depositary shares
converts only part of its depositary shares, the depositary will issue a new depositary receipt for any depositary shares
not converted. We will not issue fractional shares of common stock upon conversion. If a conversion will result in the
issuance of a fractional share, we will pay an amount in cash equal to the value of the fractional interest based upon

the closing price of the common stock on the last business day prior to the conversion.

Amendment and Termination of a Deposit Agreement

Our company and the depositary may amend any form of depositary receipt evidencing depositary shares and any
provision of a deposit agreement. However, unless the existing holders of at least two-thirds of the applicable

depositary shares then outstanding have approved the amendment, we may not make any amendment that:

� would materially and adversely alter the rights of the holders of depositary shares; or
�would be materially and adversely inconsistent with the rights granted to the holders of the underlying preferred stock.
Subject to exceptions in the deposit agreement and except in order to comply with the law, no amendment may impair

the right of any holders of depositary shares to surrender their depositary shares with instructions to deliver the
underlying preferred stock and all money and other property represented by the depositary shares. Every holder of
outstanding depositary shares at the time any amendment becomes effective who continues to hold the depositary
shares will be deemed to consent and agree to the amendment and to be bound by the amended deposit agreement.

We may terminate a deposit agreement upon not less than 30 days� prior written notice to the depositary if:

� the termination is necessary to preserve our REIT status; or
� a majority of each series of preferred stock affected by the termination consents to the termination.

Upon a termination of a deposit agreement, holders of the depositary shares may surrender their depositary shares and
receive in exchange the number of whole or fractional shares of preferred stock and any other property represented by
the depositary shares. If we terminate a deposit agreement to preserve our status as a REIT, then we will use our best

efforts to list the preferred stock issued upon surrender of the related depositary shares on a national securities
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In addition, a deposit agreement will automatically terminate if:

� we have redeemed all underlying preferred stock subject to the agreement;

�a final distribution of the underlying preferred stock in connection with any liquidation, dissolution or winding up has
occurred, and the depositary has distributed the distribution to the holders of the depositary shares; or

�each share of the underlying preferred stock has been converted into other capital stock of our company not
represented by depositary shares.

Charges of a Preferred Stock Depositary

We will pay all transfer and other taxes and governmental charges arising in connection with a deposit agreement. In
addition, we will generally pay the fees and expenses of a depositary in connection with the performance of its duties.
However, holders of depositary shares will pay the fees and expenses of a depositary for any duties requested by the

holders that the deposit agreement does not expressly require the depositary to perform.

Resignation and Removal of Depositary

A depositary may resign at any time by delivering to us notice of its election to resign. We may also remove a
depositary at any time. Any resignation or removal will take effect upon the appointment of a successor depositary.

We will appoint a successor depositary within 60 days after delivery of the notice of resignation or removal. The
successor must be a bank or trust company with its principal office in the United States and have a combined capital

and surplus of at least $50 million.

Miscellaneous

The depositary will forward to the holders of depositary shares any reports and communications from us with respect
to the underlying preferred stock.

Neither the depositary nor our company will be liable if any law or any circumstances beyond their control prevent or
delay them from performing their obligations under a deposit agreement. The obligations of our company and a

depositary under a deposit agreement will be limited to performing our duties in good faith and without negligence in
regard to voting of preferred stock, gross negligence or willful misconduct. Neither us nor a depositary must prosecute
or defend any legal proceeding with respect to any depositary shares or the underlying preferred stock unless they are

furnished with satisfactory indemnity.

Our company and any depositary may rely on the written advice of counsel or accountants, or information provided by
persons presenting shares of preferred stock for deposit, holders of depositary shares or other persons they believe in
good faith to be competent, and on documents they believe in good faith to be genuine and signed by a proper party.

In the event a depositary receives conflicting claims, requests or instructions from our company and any holders of
depositary shares, the depositary will be entitled to act on the claims, requests or instructions received from us.

Depositary

The prospectus supplement will identify the depositary for the depositary shares.
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Listing of the Depositary Shares

The prospectus supplement will specify whether or not the depositary shares will be listed on any securities exchange.
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DESCRIPTION OF WARRANTS
We may issue warrants for the purchase of our common stock or preferred stock. Warrants may be issued

independently or together with any of the other securities offered by this prospectus that are offered by any prospectus
supplement and may be attached to or separate from the securities offered by this prospectus. Each series of warrants
will be issued under a separate warrant agreement to be entered into between us and a warrant agent specified in the
applicable prospectus supplement. The warrant agent will act solely as our agent in connection with the warrants of
such series and will not assume any obligation or relationship of agency or trust for or with any holders or beneficial

owners of warrants.

The applicable prospectus supplement will describe the terms of the warrants in respect of which this prospectus is
being delivered, including, where applicable, the following:

(1) the title of the warrants;
(2) the aggregate number of the warrants;

(3) the price or prices at which the warrants will be issued;
(4) the designation, number and terms of the securities purchasable upon exercise of the warrants;

(5)the designation and terms of the other securities offered by this prospectus with which the warrants are issued and
the number of the warrants issued with each security offered by this prospectus;

(6) the date, if any, on and after which the warrants and the related securities will be separately transferable;
(7) the price or prices at which the securities purchasable upon exercise of the warrants may be purchased;

(8)the date on which the right to exercise the warrants shall commence and the date on which that right shall expire;
(9) the minimum or maximum amount of the warrants which may be exercised at any one time;

(10) information with respect to book-entry procedures, if any;
(11) a discussion of certain federal income tax considerations applicable to warrants; and

(12)any other material terms of the warrants, including terms, procedures and limitations relating to the exchange and
exercise of the warrants.
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MATERIAL FEDERAL INCOME TAX CONSIDERATIONS
This section summarizes the material federal income tax considerations that you, as a stockholder, may consider

relevant. Hunton & Williams LLP has acted as our counsel, has reviewed this summary, and is of the opinion that the
discussion contained herein is accurate in all material respects. Because this section is a summary, it does not address

all aspects of taxation that may be relevant to particular stockholders in light of their personal investment or tax
circumstances, or to certain types of stockholders that are subject to special treatment under the federal income tax

laws, such as:

� insurance companies;
�tax-exempt organizations (except to the limited extent discussed in �� Taxation of Tax-Exempt Stockholders� below);

� financial institutions or broker-dealers;

�non-U.S. individuals and foreign corporations (except to the limited extent discussed in �� Taxation of Non-U.S.
Stockholders� below);

� U.S. expatriates;
� persons who mark-to-market our capital stock;

� subchapter S corporations;
� U.S. stockholders (as defined below) whose functional currency is not the U.S. dollar;

� regulated investment companies and REITs;
� trusts and estates;

�holders who receive our capital stock through the exercise of employee stock options or otherwise as compensation;

�persons holding our capital stock as part of a �straddle,� �hedge,� �conversion transaction,� �synthetic security� or other
integrated investment;

� persons subject to the alternative minimum tax provisions of the Code; and
� persons holding our capital stock through a partnership or similar pass-through entity.

This summary assumes that stockholders hold shares as capital assets for federal income tax purposes, which
generally means property held for investment.

The statements in this section are not intended to be, and should not be construed as, tax advice. The statements in this
section are based on the Code, current, temporary and proposed Treasury regulations, the legislative history of the

Code, current administrative interpretations and practices of the IRS, and court decisions. The reference to IRS
interpretations and practices includes the IRS practices and policies endorsed in private letter rulings, which are not
binding on the IRS except with respect to the taxpayer that receives the ruling. In each case, these sources are relied

upon as they exist on the date of this discussion. Future legislation, Treasury regulations, administrative
interpretations and court decisions could change current law or adversely affect existing interpretations of current law
on which the information in this section is based. Any such change could apply retroactively. We have not received

any rulings from the IRS concerning our qualification as a REIT. Accordingly, even if there is no change in the
applicable law, no assurance can be provided that the statements made in the following discussion, which do not bind

the IRS or the courts, will not be challenged by the IRS or will be sustained by a court if so challenged.

WE URGE YOU TO CONSULT YOUR TAX ADVISOR REGARDING THE SPECIFIC TAX
CONSEQUENCES TO YOU OF THE PURCHASE, OWNERSHIP AND SALE OF OUR CAPITAL STOCK

AND OF OUR ELECTION TO BE TAXED AS A REIT. SPECIFICALLY, YOU SHOULD CONSULT YOUR
TAX ADVISOR REGARDING THE FEDERAL, STATE, LOCAL, FOREIGN, AND OTHER TAX

CONSEQUENCES OF SUCH PURCHASE, OWNERSHIP, SALE AND ELECTION, AND REGARDING
POTENTIAL CHANGES IN APPLICABLE TAX LAWS.
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Taxation of our Company

We elected to be taxed as a REIT for federal income tax purposes commencing with our taxable year ended December
31, 1994. We believe that we are organized and operate in such a manner so as to qualify for taxation as a REIT under
the Code, and we intend to continue to operate in such a manner, but no assurances can be given that we will operate

in a manner so as to qualify or remain qualified as a REIT. This section discusses the laws governing the federal
income tax treatment of a REIT and its stockholders. These laws are highly technical and complex.

In the opinion of Hunton & Williams LLP, we qualified to be taxed as a REIT for our taxable years ended December
31, 2009 through December 31, 2011, and our current and proposed method of operations will enable us to continue to

satisfy the requirements for qualification and taxation as a REIT under the federal income tax laws for our taxable
year ending December 31, 2012 and subsequent taxable years. Investors should be aware that Hunton & Williams

LLP�s opinion is based upon customary assumptions, will be conditioned upon certain representations made by us as to
factual matters, including representations regarding the nature of our assets and the conduct of our business, is not
binding upon the IRS, or any court and speaks as of the date issued. In addition, Hunton & Williams LLP�s opinion

will be based on existing federal income tax law governing qualification as a REIT, which is subject to change either
prospectively or retroactively. Moreover, our qualification and taxation as a REIT will depend upon our ability to

meet on a continuing basis, through actual annual operating results, certain qualification tests set forth in the federal
income tax laws. Those qualification tests involve the percentage of income that we earn from specified sources, the
percentage of our assets that falls within specified categories, the diversity of our capital stock ownership, and the

percentage of our earnings that we distribute. Hunton & Williams LLP will not review our compliance with those tests
on a continuing basis. Accordingly, no assurance can be given that our actual results of operations for any particular
taxable year will satisfy such requirements. Hunton & Williams LLP�s opinion does not foreclose the possibility that
we may have to use one or more of the REIT savings provisions described below, which would require us to pay an

excise or penalty tax (which could be material), in order for us to maintain our REIT qualification. For a discussion of
the tax consequences of our failure to qualify as a REIT, see �� Failure to Qualify.�

If we qualify as a REIT, we generally will not be subject to federal income tax on the taxable income that we
distribute to our stockholders. The benefit of that tax treatment is that it avoids the �double taxation,� or taxation at both
the corporate and stockholder levels, that generally results from owning stock in a corporation. However, we will be

subject to federal tax in the following circumstances:

�
We will pay federal income tax on any taxable income, including undistributed net capital gain, that we do not
distribute to stockholders during, or within a specified time period after, the calendar year in which the income is
earned.

�We may be subject to the �alternative minimum tax� on any items of tax preference including any deductions of net
operating losses.

� We will pay income tax at the highest corporate rate on:

� net income from the sale or other disposition of property acquired through foreclosure (�foreclosure property�)
that we hold primarily for sale to customers in the ordinary course of business, and

� other non-qualifying income from foreclosure property.

�We will pay a 100% tax on net income from sales or other dispositions of property, other than foreclosure property,
that we hold primarily for sale to customers in the ordinary course of business.

�
If we fail to satisfy one or both of the 75% gross income test or the 95% gross income test, as described below under ��
Gross Income Tests,� and nonetheless continue to qualify as a REIT because we meet other requirements, we will pay
a 100% tax on:
�
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gross income test, in either case, multiplied by

� a fraction intended to reflect our profitability.
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�

If we fail to distribute during a calendar year at least the sum of (i) 85% of our REIT ordinary income for
the year, (ii) 95% of our REIT capital gain net income for the year, and (iii) any undistributed taxable
income required to be distributed from earlier periods, we will pay a 4% nondeductible excise tax on the
excess of the required distribution over the amount we actually distribute.

�

We may elect to retain and pay income tax on our net long-term capital gain. In that case, a stockholder would be
taxed on its proportionate share of our undistributed long-term capital gain (to the extent that we made a timely
designation of such gain to the stockholders) and would receive a credit or refund for its proportionate share of the tax
we paid.

�We will be subject to a 100% excise tax on transactions with a taxable REIT subsidiary (�TRS�) that are not conducted
on an arm�s-length basis.

�

If we fail any of the asset tests, other than a de minimis failure of the 5% asset test, the 10% vote test or 10% value
test, as described below under �� Asset Tests,� as long as the failure was due to reasonable cause and not to willful
neglect, we file a description of each asset that caused such failure with the IRS, and we dispose of the assets causing
the failure or otherwise comply with the asset tests within six months after the last day of the quarter in which we
identify such failure, we will pay a tax equal to the greater of $50,000 or the highest federal income tax rate then
applicable to U.S. corporations (currently 35%) on the net income from the non-qualifying assets during the period in
which we failed to satisfy the asset tests.

�
If we fail to satisfy one or more requirements for REIT qualification, other than the gross income tests and the asset
tests, and such failure is due to reasonable cause and not to willful neglect, we will be required to pay a penalty of
$50,000 for each such failure.

�

If we acquire any asset from a C corporation, or a corporation that generally is subject to full corporate-level tax, in a
merger or other transaction in which we acquire a basis in the asset that is determined by reference either to the C
corporation�s basis in the asset or to another asset, we will pay tax at the highest regular corporate rate applicable if we
recognize gain on the sale or disposition of the asset during the 10-year period after we acquire the asset provided no
election is made for the transaction to be taxable on a current basis. The amount of gain on which we will pay tax is
the lesser of:

� the amount of gain that we recognize at the time of the sale or disposition, and
� the amount of gain that we would have recognized if we had sold the asset at the time we acquired it.

�
We may be required to pay monetary penalties to the IRS in certain circumstances, including if we fail to meet
record-keeping requirements intended to monitor our compliance with rules relating to the composition of a REIT�s
stockholders, as described below in � �Recordkeeping Requirements.�

�The earnings of our lower-tier entities that are subchapter C corporations, including our TRSs, will be subject to
federal corporate income tax.
In addition, notwithstanding our qualification as a REIT, we may also have to pay certain state and local income taxes

because not all states and localities treat REITs in the same manner that they are treated for federal income tax
purposes. Moreover, as further described below, our TRSs are subject to federal, state and local corporate income tax

on their taxable income.
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Requirements for Qualification

A REIT is a corporation, trust, or association that meets each of the following requirements:

1. It is managed by one or more trustees or directors.
2. Its beneficial ownership is evidenced by transferable shares, or by transferable certificates of beneficial interest.

3. It would be taxable as a domestic corporation, but for the REIT provisions of the federal income tax laws.

4.It is neither a financial institution nor an insurance company subject to special provisions of the federal income tax
laws.

5. At least 100 persons are beneficial owners of its shares or ownership certificates.

6.Not more than 50% in value of its outstanding shares or ownership certificates is owned, directly or indirectly, by
five or fewer individuals, which the Code defines to include certain entities, during the last half of any taxable year.

7.It elects to be a REIT, or has made such election for a previous taxable year, and satisfies all relevant filing and
other administrative requirements established by the IRS that must be met to elect and maintain REIT status.

8.It meets certain other qualification tests, described below, regarding the nature of its income and assets and the
amount of its distributions to stockholders.

9.It uses a calendar year for federal income tax purposes and complies with the recordkeeping requirements of the
federal income tax laws.

We must meet requirements 1 through 4, 7, 8 and 9 during our entire taxable year and must meet requirement 5 during
at least 335 days of a taxable year of 12 months, or during a proportionate part of a taxable year of less than 12
months. Requirements 5 and 6 applied to us beginning with our 1995 taxable year. If we comply with all the

requirements for ascertaining the ownership of our outstanding stock in a taxable year and have no reason to know
that we violated requirement 6, we will be deemed to have satisfied requirement 6 for that taxable year. For purposes
of determining stock ownership under requirement 6, an �individual� generally includes a supplemental unemployment
compensation benefits plan, a private foundation, or a portion of a trust permanently set aside or used exclusively for
charitable purposes. An �individual,� however, generally does not include a trust that is a qualified employee pension or
profit sharing trust under the federal income tax laws, and beneficiaries of such a trust will be treated as holding our

stock in proportion to their actuarial interests in the trust for purposes of requirement 6.

Our charter provides restrictions regarding the transfer and ownership of shares of our capital stock. See �Description
of Common Stock � Restrictions on Ownership and Transfer.� We believe that we have issued sufficient stock with

sufficient diversity of ownership to allow us to satisfy requirements 5 and 6 above. The restrictions in our charter are
intended (among other things) to assist us in continuing to satisfy requirements 5 and 6 above. These restrictions,

however, may not ensure that we will, in all cases, be able to satisfy such share ownership requirements. If we fail to
satisfy these share ownership requirements, our qualification as a REIT may terminate.

Qualified REIT Subsidiaries.  A corporation that is a �qualified REIT subsidiary� is not treated as a corporation separate
from its parent REIT. All assets, liabilities, and items of income, deduction, and credit of a �qualified REIT subsidiary�

are treated as assets, liabilities, and items of income, deduction, and credit of the REIT. A �qualified REIT subsidiary� is
a corporation, other than a TRS, all of the stock of which is owned by the REIT. Thus, in applying the requirements
described herein, any �qualified REIT subsidiary� that we own will be ignored, and all assets, liabilities, and items of

income, deduction, and credit of such subsidiary will be treated as our assets, liabilities, and items of income,
deduction, and credit.
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Other Disregarded Entities and Partnerships.  An unincorporated domestic entity, such as a partnership or limited
liability company that has a single owner, generally is not treated as an entity separate from its owner for federal

income tax purposes. An unincorporated domestic entity with two or more owners is generally treated as a partnership
for federal income tax purposes. In the case of a REIT that is a partner in a partnership that has other partners, the

REIT is treated as owning its proportionate share of the assets of the partnership and as earning its allocable share of
the gross income of the partnership for purposes of the applicable REIT qualification tests. Our proportionate share for

purposes of the 10% value test (see � � Asset Tests�) is based on our proportionate interest in the equity interests and
certain debt securities issued by the partnership. For all of the other asset and income tests, our proportionate share is

based on our proportionate interest in the capital interests in the partnership. Our proportionate share of the assets,
liabilities, and items of income of any partnership, joint venture, or limited liability company that is treated as a

partnership for federal income tax purposes in which we acquire an equity interest, directly or indirectly, are treated as
our assets and gross income for purposes of applying the various REIT qualification requirements.

Taxable REIT Subsidiaries.  A REIT may own up to 100% of the shares of one or more TRSs. A TRS is a fully
taxable corporation that may earn income that would not be qualifying income if earned directly by the parent REIT.
The subsidiary and the REIT must jointly elect to treat the subsidiary as a TRS. A corporation (other than a REIT) of

which a TRS directly or indirectly owns more than 35% of the voting power or value of the outstanding securities will
automatically be treated as a TRS. We are not treated as holding the assets of a TRS or as receiving any income that
the TRS earns. Rather, the stock issued by a TRS to us is an asset in our hands, and we treat the distributions paid to

us from such TRS, if any, as dividend income to the extent of the TRS�s current and accumulated earnings and profits.
This treatment may affect our compliance with the gross income and asset tests. Because we do not include the assets

and income of TRSs in determining our compliance with the REIT requirements, we may use such entities to
undertake indirectly activities that the REIT rules might otherwise preclude us from doing directly or through

pass-through subsidiaries. Overall, no more than 25% of the value of a REIT�s assets may consist of stock or securities
of one or more TRSs. A TRS generally may not directly or indirectly operate or manage any health care facilities or

lodging facilities or provide rights to any brand name under which any health care facility or lodging facility is
operated.

A TRS pays income tax at regular corporate rates on any income that it earns. In addition, the TRS rules limit the
deductibility of interest paid or accrued by a TRS to its parent REIT to assure that the TRS is subject to an appropriate
level of corporate taxation. Further, the rules impose a 100% excise tax on transactions between a TRS and its parent

REIT or the REIT�s tenants that are not conducted on an arm�s-length basis.

Rent that we receive from a TRS will qualify as �rents from real property� as long as (1) at least 90% of the leased space
in the property is leased to persons other than TRSs and related-party tenants, and (2) the amount paid by the TRS to

rent space at the property is substantially comparable to rents paid by other tenants of the property for comparable
space, as described in further detail below under � �Gross Income Tests � Rents from Real Property.� If we lease space to a

TRS in the future, we will seek to comply with these requirements.

We have elected to treat several corporate subsidiaries as TRSs. Our TRSs engage in certain activities that would, if
conducted at the REIT level, produce non-qualifying income for purposes of the gross income tests applicable to

REITs.

Gross Income Tests

We must satisfy two gross income tests annually to maintain our qualification as a REIT. First, at least 75% of our
gross income for each taxable year must consist of defined types of income that we derive, directly or indirectly, from
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Qualifying income for purposes of that 75% gross income test generally includes:

� rents from real property;
� interest on debt secured by mortgages on real property, or on interests in real property;
� dividends or other distributions on, and gain from the sale of, shares in other REITs;
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� gain from the sale of real estate assets;
� income and gain derived from foreclosure property; and

�
income derived from the temporary investment of new capital that is attributable to the issuance of our stock or a
public offering of our debt with a maturity date of at least five years and that we receive during the one-year period
beginning on the date on which we received such new capital.

Second, in general, at least 95% of our gross income for each taxable year must consist of income that is qualifying
income for purposes of the 75% gross income test, other types of interest and dividends, gain from the sale or

disposition of stock or securities, or any combination of these. Gross income from our sale of property that we hold
primarily for sale to customers in the ordinary course of business is excluded from both the numerator and the
denominator in both gross income tests. In addition, income and gain from �hedging transactions� (as defined in �

�Hedging Transactions�) that we enter into to hedge indebtedness incurred or to be incurred to acquire or carry real
estate assets and that are clearly and timely identified as such will be excluded from both the numerator and the

denominator for purposes of the 75% and 95% gross income tests. In addition, certain foreign currency gains will be
excluded from gross income for purposes of one or both of the gross income tests. See � �Foreign Currency Gain.�

Finally, gross income attributable to cancellation of indebtedness income will be excluded from both the numerator
and denominator for purposes of both of the gross income tests. The following paragraphs discuss the specific

application of the gross income tests to us.

Rents from Real Property. Rent that we receive from our real property will qualify as �rents from real property,� which
is qualifying income for purposes of the 75% and 95% gross income tests, only if the following conditions are met:

�First, the rent must not be based, in whole or in part, on the income or profits of any person, but may be based on a
fixed percentage or percentages of receipts or sales.

�Second, neither we nor a direct or indirect owner of 10% or more of our stock may own, actually or constructively,
10% or more of a tenant from whom we receive rent, other than a TRS.

�

Third, if the rent attributable to personal property leased in connection with a lease of real property is 15% or less of
the total rent received under the lease, then the rent attributable to personal property will qualify as rents from real
property. However, if the 15% threshold is exceeded, the rent attributable to personal property will not qualify as rents
from real property.

�

Fourth, we generally must not operate or manage our real property or furnish or render services to our tenants, other
than through an �independent contractor� who is adequately compensated and from whom we do not derive revenue.
Furthermore, we may own up to 100% of the stock of a TRS which may provide customary and noncustomary
services to our tenants without tainting our rental income for the related properties. However, we need not provide
services through an �independent contractor� or a TRS, but instead may provide services directly to our tenants, if the
services are �usually or customarily rendered� in connection with the rental of space for occupancy only and are not
considered to be provided for the tenants� convenience. In addition, we may provide a minimal amount of
�noncustomary� services to the tenants of a property, other than through an independent contractor or a TRS, as long as
our income from the services (valued at not less than 150% of our direct cost of performing such services) does not
exceed 1% of our income from the related property.
The Operating Partnership and its subsidiaries generally lease our properties in the form of a triple net lease. In order
for the rent paid under our leases to constitute �rents from real property,� the leases must be respected as true leases for

federal income tax purposes and not treated as service contracts, joint ventures or some other type of arrangement. The
determination of whether our leases are true leases depends on an analysis of all the surrounding facts and

circumstances. We believe we have, and intend to enter into, leases that will be treated as true leases. If our leases are
characterized as service contracts or partnership agreements, rather than as true leases, part or all of the payments that
the Operating Partnership and its subsidiaries receive from our leases may not be considered rent or may not otherwise
satisfy the various requirements for qualification as �rents from real property.� In that case, we likely would not be able

to
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satisfy either the 75% or 95% gross income test and, as a result, would lose our REIT status unless we qualify for
relief, as described below under � �Failure to Satisfy Gross Income Tests.�

As described above, in order for the rent that we receive to constitute �rents from real property,� several other
requirements must be satisfied. First, rent must not be based in whole or in part on the income or profits of any person.
Percentage rent, however, will qualify as �rents from real property� if it is based on percentages of receipts or sales and

the percentages:

� are fixed at the time the leases are entered into;

�are not renegotiated during the term of the leases in a manner that has the effect of basing rent on income or profits;
and

� conform with normal business practice.
More generally, rent will not qualify as �rents from real property� if, considering the leases and all the surrounding

circumstances, the arrangement does not conform with normal business practice, but is in reality used as a means of
basing the rent on income or profits.

Second, we must not own, actually or constructively, 10% or more of the shares or the assets or net profits of any
lessee (a �related party tenant�), other than a TRS. The constructive ownership rules generally provide that, if 10% or
more in value of our stock is owned, directly or indirectly, by or for any person, we are considered as owning the

shares owned, directly or indirectly, by or for such person. We believe that all of our properties are and will be leased
to third parties that do not constitute related party tenants. No assurance can be given that transfers of our capital stock
or other events of which we have no knowledge will not cause us to own constructively 10% or more of a lessee (or a
subtenant, in which case only rent attributable to the subtenant is disqualified) other than a TRS at some future date.

As described above, we may own up to 100% of the shares of one or more TRSs. Under an exception to the
related-party tenant rule described in the preceding paragraph, rent that we receive from a TRS will qualify as �rents
from real property� as long as (i) at least 90% of the leased space in the property is leased to persons other than TRSs

and related-party tenants, and (ii) the amount paid by the TRS to rent space at the property is substantially comparable
to rents paid by other tenants of the property for comparable space. The �substantially comparable� requirement must be

satisfied when the lease is entered into, when it is extended, and when the lease is modified, if the modification
increases the rent paid by the TRS. If the requirement that at least 90% of the leased space in the related property is

rented to unrelated tenants is met when a lease is entered into, extended, or modified, such requirement will continue
to be met as long as there is no increase in the space leased to any TRS or related party tenant. Any increased rent
attributable to a modification of a lease with a TRS in which we own directly or indirectly more than 50% of the

voting power or value of the stock (a �controlled TRS�) will not be treated as �rents from real property.� If in the future
we receive rent from a TRS, we will seek to comply with this exception.

Third, the rent attributable to the personal property leased in connection with the lease of a property must not be
greater than 15% of the total rent received under the lease. The rent attributable to the personal property contained in a

property is the amount that bears the same ratio to total rent for the taxable year as the average of the fair market
values of the personal property at the beginning and at the end of the taxable year bears to the average of the aggregate

fair market values of both the real and personal property contained in the property at the beginning and at the end of
such taxable year (the �personal property ratio�). With respect to each of our leases, we believe either that the personal

property ratio is less than 15% or that any rent attributable to excess personal property, when taken together with all of
our other non-qualifying income, will not jeopardize our ability to qualify as a REIT. There can be no assurance,
however, that the IRS would not challenge our calculation of a personal property ratio, or that a court would not

uphold such assertion. If such a challenge were successfully asserted, we could fail to satisfy the 75% or 95% gross
income test and thus potentially lose our REIT status.
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�independent contractor,� but instead may provide services directly to our tenants, if the services are �usually or
customarily rendered� in connection with the rental of space for occupancy only and are not considered to be provided
for the tenants� convenience. In addition, we may provide a minimal amount of �noncustomary� services to the tenants of
a property, other than through an independent contractor, as long as our income from the services (valued at not less

than 150% of our direct cost for performing such services) does not exceed 1% of our income from the related
property. Finally, we may own up to 100% of the shares of one or more TRSs, which may provide noncustomary

services to our tenants without tainting our rents from the related properties. We believe that we do not perform any
services other than customary ones for our lessees, other than services are provided through independent contractors

or TRSs.

If a portion of the rent that we receive from a property does not qualify as �rents from real property� because the rent
attributable to personal property exceeds 15% of the total rent for a taxable year, the portion of the rent that is

attributable to personal property will not be qualifying income for purposes of either the 75% or 95% gross income
test. Thus, if such rent attributable to personal property, plus any other income that is non-qualifying income for

purposes of the 95% gross income test, during a taxable year exceeds 5% of our gross income during the year, we
would lose our REIT qualification. If, however, the rent from a particular property does not qualify as �rents from real

property� because either (i) the rent is considered based on the income or profits of the related lessee, (ii) the lessee
either is a related party tenant or fails to qualify for the exceptions to the related party tenant rule for qualifying TRSs
or (iii) we furnish noncustomary services to the tenants of the property, or manage or operate the property, other than
through a qualifying independent contractor or a TRS, none of the rent from that property would qualify as �rents from
real property.� In that case, we might lose our REIT qualification because we would be unable to satisfy either the 75%

or 95% gross income test. In addition to the rent, the lessees are required to pay certain additional charges. To the
extent that such additional charges represent either (i) reimbursements of amounts that we are obligated to pay to third

parties, such as a lessee�s proportionate share of a property�s operational or capital expenses, or (ii) penalties for
nonpayment or late payment of such amounts, such charges generally will qualify as �rents from real property.� To the

extent such additional charges represent penalties for nonpayment or late payment of such amounts, such charges
should qualify as �rents from real property.� However, to the extent that late charges do not qualify as �rents from real

property,� they instead will be treated as interest that qualifies for the 95% gross income test. We believe that our
leases are structured in a manner that will enable us to continue satisfy the REIT gross income tests.

Interest.  The term �interest� generally does not include any amount received or accrued, directly or indirectly, if the
determination of such amount depends in whole or in part on the income or profits of any person. However, interest

generally includes the following:

� an amount that is based on a fixed percentage or percentages of receipts or sales; and

�

an amount that is based on the income or profits of a debtor, as long as the debtor derives substantially all of its
income from the real property securing the debt from leasing substantially all of its interest in the property, and only
to the extent that the amounts received by the debtor would be qualifying �rents from real property� if received directly
by a REIT.

If a loan contains a provision that entitles a REIT to a percentage of the borrower�s gain upon the sale of the real
property securing the loan or a percentage of the appreciation in the property�s value as of a specific date, income

attributable to that loan provision will be treated as gain from the sale of the property securing the loan, which
generally is qualifying income for purposes of both gross income tests.

Dividends.  Our share of any dividends received from any corporation (including any TRS, but excluding any REIT)
in which we own an equity interest will qualify for purposes of the 95% gross income test but not for purposes of the
75% gross income test. Our share of any dividends received from any other REIT in which we own an equity interest,

if any, will be qualifying income for purposes of both gross income tests.
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Prohibited Transactions.  A REIT will incur a 100% tax on the net income (including foreign currency gain) derived
from any sale or other disposition of property, other than foreclosure property, that the REIT holds primarily for sale
to customers in the ordinary course of a trade or business. We believe that none of our assets are held primarily for
sale to customers and that a sale of any of our assets will not be in the ordinary course of our business. Whether a

REIT holds an asset �primarily for sale to customers in the ordinary course of a trade or business� depends, however, on
the facts and circumstances in effect from time to time, including those related to a particular asset. A safe harbor to
the characterization of the sale of property by a REIT as a prohibited transaction and the 100% prohibited transaction

tax is available if the following requirements are met:

� the REIT has held the property for not less than two years;

�the aggregate expenditures made by the REIT, or any partner of the REIT, during the two-year period preceding the
date of the sale that are includable in the basis of the property do not exceed 30% of the selling price of the property;

�

either (1) during the year in question, the REIT did not make more than seven sales of property other than foreclosure
property or sales to which Section 1033 of the Code applies, (2) the aggregate adjusted bases of all such properties
sold by the REIT during the year did not exceed 10% of the aggregate bases of all of the assets of the REIT at the
beginning of the year or (3) the aggregate fair market value of all such properties sold by the REIT during the year did
not exceed 10% of the aggregate fair market value of all of the assets of the REIT at the beginning of the year;

�in the case of property not acquired through foreclosure or lease termination, the REIT has held the property for at
least two years for the production of rental income; and

�
if the REIT has made more than seven sales of non-foreclosure property during the taxable year, substantially all of
the marketing and development expenditures with respect to the property were made through an independent
contractor from whom the REIT derives no income.

We will attempt to comply with the terms of the safe-harbor provisions in the federal income tax laws prescribing
when an asset sale will not be characterized as a prohibited transaction. We cannot assure you, however, that we can
comply with the safe-harbor provisions or that we will avoid owning property that may be characterized as property

that we hold �primarily for sale to customers in the ordinary course of a trade or business.� The 100% tax will not apply
to gains from the sale of property that is held through a TRS or other taxable corporation, although such income will

be taxed to the corporation at regular corporate income tax rates.

Foreclosure Property.  We will be subject to tax at the maximum corporate rate on any income from foreclosure
property, which includes certain foreign currency gains and related deductions, other than income that otherwise
would be qualifying income for purposes of the 75% gross income test, less expenses directly connected with the
production of that income. However, gross income from foreclosure property will qualify under the 75% and 95%
gross income tests. Foreclosure property is any real property, including interests in real property, and any personal

property incident to such real property:

�
that is acquired by a REIT as the result of the REIT having bid on such property at foreclosure, or having otherwise
reduced such property to ownership or possession by agreement or process of law, after there was a default or default
was imminent on a lease of such property or on indebtedness that such property secured;
�for which the related loan was acquired by the REIT at a time when the default was not imminent or anticipated; and

� for which the REIT makes a proper election to treat the property as foreclosure property.
A REIT will not be considered to have foreclosed on a property where the REIT takes control of the property as a
mortgagee-in-possession and cannot receive any profit or sustain any loss except as a creditor of the mortgagor.

Property generally ceases to be foreclosure property at the end of the third taxable year (or, with respect to qualified
health care property, the second taxable year) following the taxable year in which the
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REIT acquired the property, or longer if an extension is granted by the Secretary of the Treasury. However, this grace
period terminates and foreclosure property ceases to be foreclosure property on the first day:

�

on which a lease is entered into for the property that, by its terms, will give rise to income that does not qualify for
purposes of the 75% gross income test, or any amount is received or accrued, directly or indirectly, pursuant to a lease
entered into on or after such day that will give rise to income that does not qualify for purposes of the 75% gross
income test;

�on which any construction takes place on the property, other than completion of a building or any other improvement,
where more than 10% of the construction was completed before default became imminent; or

�
which is more than 90 days after the day on which the REIT acquired the property and the property is used in a trade
or business which is conducted by the REIT, other than through an independent contractor from whom the REIT itself
does not derive or receive any income.

Hedging Transactions.  From time to time, we or the Operating Partnership have and will enter into hedging
transactions with respect to one or more of our assets or liabilities. Our hedging activities may include entering into
interest rate swaps, caps, and floors, options to purchase such items, and futures and forward contracts. Income and

gain from �hedging transactions� will be excluded from gross income for purposes of both the 75% and 95% gross
income tests provided we satisfy the identification requirements discussed below. A �hedging transaction� means either
(i) any transaction entered into in the normal course of our or the Operating Partnership�s trade or business primarily to

manage the risk of interest rate, price changes, or currency fluctuations with respect to borrowings made or to be
made, or ordinary obligations incurred or to be incurred, to acquire or carry real estate assets and (ii) any transaction

entered into primarily to manage the risk of currency fluctuations with respect to any item of income or gain that
would be qualifying income under the 75% or 95% gross income test (or any property which generates such income or

gain). We are required to clearly identify any such hedging transaction before the close of the day on which it was
acquired, originated, or entered into and to satisfy other identification requirements. We believe we have structured

any hedging transactions in a manner that does not jeopardize our qualification as a REIT.

Foreign Currency Gain.  Certain foreign currency gains will be excluded from gross income for purposes of one or
both of the gross income tests. �Real estate foreign exchange gain� will be excluded from gross income for purposes of

the 75% and 95% gross income tests. Real estate foreign exchange gain generally includes foreign currency gain
attributable to any item of income or gain that is qualifying income for purposes of the 75% gross income test, foreign

currency gain attributable to the acquisition or ownership of (or becoming or being the obligor under) obligations
secured by mortgages on real property or an interest in real property and certain foreign currency gain attributable to

certain �qualified business units� of a REIT. �Passive foreign exchange gain� will be excluded from gross income for
purposes of the 95% gross income test. Passive foreign exchange gain generally includes real estate foreign exchange

gain as described above, and also includes foreign currency gain attributable to any item of income or gain that is
qualifying income for purposes of the 95% gross income test and foreign currency gain attributable to the acquisition

or ownership of (or becoming or being the obligor under) obligations. These exclusions for real estate foreign
exchange gain and passive foreign exchange gain do not apply to any certain foreign currency gain derived from

dealing, or engaging in substantial and regular trading, in securities. Such gain is treated as non-qualifying income for
purposes of both the 75% and 95% gross income tests.

Failure to Satisfy Gross Income Tests.  We may have gross income that fails to constitute qualifying income for
purposes of one or both of the gross income tests. Taking into account our anticipated sources of nonqualifying

income, however, we expect that our aggregate gross income will allow us to continue to satisfy the 75% and 95%
gross income tests applicable to REITs. If we fail to satisfy one or both of the gross income tests for any taxable year,

we nevertheless may qualify as a REIT for that year if we qualify for relief under certain provisions of the federal
income tax laws. Those relief provisions are available if:
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�following such failure for any taxable year, we file a schedule of the sources of our income in accordance with
regulations prescribed by the Secretary of the U.S. Treasury.
31

Edgar Filing: AGREE REALTY CORP - Form 424B5

Gross Income Tests 76



TABLE OF CONTENTS

We cannot predict, however, whether in all circumstances we would qualify for the relief provisions. In addition, as
discussed above in � �Taxation of Our Company,� even if the relief provisions apply, we would incur a 100% tax on the
gross income attributable to the greater of the amount by which we fail the 75% gross income test or the 95% gross

income test multiplied, in either case, by a fraction intended to reflect our profitability.

Asset Tests

To qualify as a REIT, we also must satisfy the following asset tests at the end of each quarter of each taxable year.

First, at least 75% of the value of our total assets must consist of:

� cash or cash items, including certain receivables and, in certain circumstances, foreign currencies;
� government securities;

� interests in real property, including leaseholds and options to acquire real property and leaseholds;
� interests in mortgage loans secured by real property;

� stock in other REITs; and

�investments in stock or debt instruments during the one-year period following our receipt of new capital that we raise
through equity offerings or public offerings of debt with at least a five-year term.
Second, of our investments not included in the 75% asset class, the value of our interest in any one issuer�s securities

may not exceed 5% of the value of our total assets, or the 5% asset test.

Third, of our investments not included in the 75% asset class, we may not own more than 10% of the voting power of
any one issuer�s outstanding securities or 10% of the value of any one issuer�s outstanding securities, or the 10% vote

test or 10% value test, respectively.

Fourth, no more than 25% of the value of our total assets may consist of the securities of one or more TRSs.

Fifth, no more than 25% of the value of our total assets may consist of the securities of TRSs and other non-TRS
taxable subsidiaries and other assets that are not qualifying assets for purposes of the 75% asset test, or the 25%

securities test.

For purposes of the 5% asset test, the 10% vote test and the 10% value test, the term �securities� does not include shares
in another REIT, equity or debt securities of a qualified REIT subsidiary or TRS, mortgage loans that constitute real

estate assets, or equity interests in a partnership. The term �securities,� however, generally includes debt securities
issued by a partnership or another REIT, except that for purposes of the 10% value test, the term �securities� does not

include:

�

�Straight debt� securities, which is defined as a written unconditional promise to pay on demand or on a specified date a
sum certain in money if (i) the debt is not convertible, directly or indirectly, into equity, and (ii) the interest rate and
interest payment dates are not contingent on profits, the borrower�s discretion, or similar factors. �Straight debt�
securities do not include any securities issued by a partnership or a corporation in which we or any controlled TRS
(i.e., a TRS in which we own directly or indirectly more than 50% of the voting power or value of the stock) hold
non-�straight debt� securities that have an aggregate value of more than 1% of the issuer�s outstanding securities.
However, �straight debt� securities include debt subject to the following contingencies:
�a contingency relating to the time of payment of interest or principal, as long as either (i) there is no change to the
effective yield of the debt obligation, other than a change to the annual yield that does not exceed the greater of 0.25%
or 5% of the annual yield, or (ii) neither the aggregate issue price nor the aggregate face amount of the issuer�s debt
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�a contingency relating to the time or amount of payment upon a default or prepayment of a debt obligation, as long as
the contingency is consistent with customary commercial practice.

� Any loan to an individual or an estate;
� Any �section 467 rental agreement,� other than an agreement with a related party tenant;

� Any obligation to pay �rents from real property�;
� Certain securities issued by governmental entities;

� Any security issued by a REIT;

�Any debt instrument issued by an entity treated as a partnership for federal income tax purposes in which we are a
partner to the extent of our proportionate interest in the equity and debt securities of the partnership; and

�

Any debt instrument issued by an entity treated as a partnership for federal income tax purposes not
described in the preceding bullet points if at least 75% of the partnership�s gross income, excluding income
from prohibited transactions, is qualifying income for purposes of the 75% gross income test described above
in � �Gross Income Tests.�

For purposes of the 10% value test, our proportionate share of the assets of a partnership is our proportionate interest
in any securities issued by the partnership, without regard to the securities described in the last two bullet points

above.

We will monitor the status of our assets for purposes of the various asset tests and will manage our portfolio in order
to comply at all times with such tests. However, there is no assurance that we will not inadvertently fail to comply

with such tests. If we fail to satisfy the asset tests at the end of a calendar quarter, we will not lose our REIT
qualification if:

� we satisfied the asset tests at the end of the preceding calendar quarter; and

�the discrepancy between the value of our assets and the asset test requirements arose from changes in the market
values of our assets and was not wholly or partly caused by the acquisition of one or more non-qualifying assets.

If we did not satisfy the condition described in the second item, above, we still could avoid disqualification by
eliminating any discrepancy within 30 days after the close of the calendar quarter in which it arose.

If we violate the 5% asset test, the 10% vote test or the 10% value test described above, we will not lose our REIT
qualification if (i) the failure is de minimis (up to the lesser of 1% of our assets or $10 million) and (ii) we dispose of
assets causing the failure or otherwise comply with the asset tests within six months after the last day of the quarter in

which we identify such failure. If we fail any of the asset tests (other than de minimis failures described in the
preceding sentence), as long as the failure was due to reasonable cause and not to willful neglect, we will not lose our

REIT qualification if we (i) dispose of assets causing the failure or otherwise comply with the asset tests within six
months after the last day of the quarter in which we identify the failure, (ii) we file a description of each asset causing

the failure with the IRS and (iii) pay a tax equal to the greater of $50,000 or 35% of the net income from the assets
causing the failure during the period in which we failed to satisfy the asset tests.

We believe that the assets that we hold, and that we will acquire in the future, will allow us to satisfy the foregoing
asset test requirements. However, we do not typically obtain independent appraisals to support our conclusions as to
the value of our assets. Moreover, the values of some assets may not be susceptible to a precise determination. As a
result, there can be no assurance that the IRS will not contend that our ownership of certain assets violates one or

more of the asset tests applicable to REITs.

33

Edgar Filing: AGREE REALTY CORP - Form 424B5

Asset Tests 79



TABLE OF CONTENTS

Distribution Requirements

Each taxable year, we must distribute dividends, other than capital gain dividends and deemed distributions of
retained capital gain, to our stockholders in an aggregate amount at least equal to:

� the sum of

�90% of our �REIT taxable income,� computed without regard to the dividends paid deduction and our net capital gain or
loss, and

� 90% of our after-tax net income, if any, from foreclosure property, minus
� the sum of certain items of non-cash income.

We must pay such distributions in the taxable year to which they relate, or in the following taxable year if either (i) we
declare the distribution before we timely file our federal income tax return for the year and pay the distribution on or

before the first regular dividend payment date after such declaration or (ii) we declare the distribution in October,
November or December of the taxable year, payable to stockholders of record on a specified day in any such month,

and we actually pay the dividend before the end of January of the following year. The distributions under clause (i) are
taxable to the stockholders in the year in which paid, and the distributions in clause (ii) are treated as paid on

December 31st of the prior taxable year. In both instances, these distributions relate to our prior taxable year for
purposes of the 90% distribution requirement.

We will pay federal income tax on taxable income, including net capital gain, that we do not distribute to
stockholders. Furthermore, if we fail to distribute during a calendar year, or by the end of January following the
calendar year in the case of distributions with declaration and record dates falling in the last three months of the

calendar year, at least the sum of:

� 85% of our REIT ordinary income for such year,
� 95% of our REIT capital gain income for such year, and

� any undistributed taxable income from prior periods,
we will incur a 4% nondeductible excise tax on the excess of such required distribution over the amounts we actually

distribute.

We may elect to retain and pay income tax on the net long-term capital gain we receive in a taxable year. If we so
elect, we will be treated as having distributed any such retained amount for purposes of the 4% nondeductible excise
tax described above. We intend to make timely distributions sufficient to satisfy the annual distribution requirements

and to avoid corporate income tax and the 4% nondeductible excise tax.

It is possible that, from time to time, we may experience timing differences between the actual receipt of income and
actual payment of deductible expenses and the inclusion of that income and deduction of such expenses in arriving at
our REIT taxable income. For example, we may not deduct recognized capital losses from our �REIT taxable income.�
Further, it is possible that, from time to time, we may be allocated a share of net capital gain attributable to the sale of
depreciated property that exceeds our allocable share of cash attributable to that sale. As a result of the foregoing, we

may have less cash than is necessary to distribute taxable income sufficient to avoid corporate income tax and the
excise tax imposed on certain undistributed income or even to meet the 90% distribution requirement. In such a

situation, we may need to borrow funds or, if possible, pay taxable dividends of our capital stock or debt securities.

We may satisfy the 90% distribution test with taxable distributions of our stock or debt securities. The IRS has issued
private letter rulings to other REITs treating certain distributions that are paid partly in cash and partly in stock as

dividends that would satisfy the REIT annual distribution requirement and qualify for the dividends paid deduction for
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federal income tax purposes. Those rulings may be relied upon only by taxpayers to whom they were issued, but we
could request a similar ruling from the IRS. In addition, the IRS previously issued a revenue procedure authorizing
publicly traded REITs to make elective cash/stock dividends, but that revenue procedure does not apply to our 2012

and future taxable years. Accordingly, it is unclear whether and to what extent we will be able to make taxable
dividends payable in cash and stock. We have no current intention to make a taxable dividend payable in our stock.
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Under certain circumstances, we may be able to correct a failure to meet the distribution requirement for a year by
paying �deficiency dividends� to our stockholders in a later year. We may include such deficiency dividends in our

deduction for dividends paid for the earlier year. Although we may be able to avoid income tax on amounts distributed
as deficiency dividends, we will be required to pay interest to the IRS based upon the amount of any deduction we

take for deficiency dividends.

Recordkeeping Requirements

We must maintain certain records in order to qualify as a REIT. In addition, to avoid a monetary penalty, we must
request on an annual basis information from our stockholders designed to disclose the actual ownership of our

outstanding stock. We intend to comply with these requirements.

Failure to Qualify

If we fail to satisfy one or more requirements for REIT qualification, other than the gross income tests and the asset
tests, we could avoid disqualification if our failure is due to reasonable cause and not to willful neglect and we pay a
penalty of $50,000 for each such failure. In addition, there are relief provisions for a failure of the gross income tests

and asset tests, as described in �� Gross Income Tests� and �� Asset Tests.�

If we fail to qualify as a REIT in any taxable year, and no relief provision applies, we would be subject to federal
income tax and any applicable alternative minimum tax on our taxable income at regular corporate rates. In

calculating our taxable income in a year in which we fail to qualify as a REIT, we would not be able to deduct
amounts paid out to stockholders. In fact, we would not be required to distribute any amounts to stockholders in that
year. In such event, to the extent of our current and accumulated earnings and profits, distributions to stockholders

generally would be taxable as ordinary income. Subject to certain limitations of the federal income tax laws, corporate
stockholders may be eligible for the dividends received deduction and stockholders taxed at individual rates may be

eligible for the reduced federal income tax rate of 15% through 2012 on such dividends. Unless we qualified for relief
under specific statutory provisions, we also would be disqualified from taxation as a REIT for the four taxable years
following the year during which we ceased to qualify as a REIT. We cannot predict whether in all circumstances we

would qualify for such statutory relief.

Taxation of Taxable U.S. Stockholders

As used herein, the term �U.S. stockholder� means a holder of our capital stock that for U.S. federal income tax
purposes is:

� a citizen or resident of the United States;

� a corporation (including an entity treated as a corporation for federal income tax purposes) created or
organized in or under the laws of the United States, any of its states or the District of Columbia;
� an estate whose income is subject to federal income taxation regardless of its source; or

�
any trust if (i) a U.S. court is able to exercise primary supervision over the administration of such trust and one or
more U.S. persons have the authority to control all substantial decisions of the trust or (ii) it has a valid election in
place to be treated as a U.S. person.
If a partnership, entity or arrangement treated as a partnership for federal income tax purposes holds our capital stock,
the federal income tax treatment of a partner in the partnership will generally depend on the status of the partner and

the activities of the partnership. If you are a partner in a partnership holding our capital stock, you should consult your

Edgar Filing: AGREE REALTY CORP - Form 424B5

Recordkeeping Requirements 82



tax advisor regarding the consequences of the ownership and disposition of our capital stock by the partnership.

As long as we qualify as a REIT, a taxable U.S. stockholder must generally take into account as ordinary income
distributions made out of our current or accumulated earnings and profits that we do not designate as capital gain

dividends or retained long-term capital gain. For purposes of determining whether a distribution is made out of our
current or accumulated earnings and profits, our earnings and profits will be allocated first to our preferred stock

dividends and then to our common stock dividends. Our dividends will not qualify for the dividends received
deduction generally available to corporations. In addition, dividends paid to a U.S.
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stockholder generally will not qualify for the 15% tax rate for �qualified dividend income.� The maximum tax rate for
qualified dividend income received by U.S. stockholders taxed at individual rates is currently 15% through 2012. The

maximum tax rate on qualified dividend income is lower than the maximum tax rate on ordinary income, which is
currently 35% through 2012. Qualified dividend income generally includes dividends paid by domestic C corporations

and certain qualified foreign corporations to U.S. stockholders that are taxed at individual rates. Because we are not
generally subject to federal income tax on the portion of our REIT taxable income distributed to our stockholders (See
�� Taxation of Our Company� above), our dividends generally will not be eligible for the 15% rate on qualified dividend
income. As a result, our ordinary REIT dividends will be taxed at the higher tax rate applicable to ordinary income.

However, the 15% tax rate for qualified dividend income will apply to our ordinary REIT dividends (i) attributable to
dividends received by us from non REIT corporations, such as a TRS, and (ii) to the extent attributable to income
upon which we have paid corporate income tax (e.g., to the extent that we distribute less than 100% of our taxable
income). In general, to qualify for the reduced tax rate on qualified dividend income, a stockholder must hold our

capital stock for more than 60 days during the 121 day period beginning on the date that is 60 days before the date on
which our capital stock becomes ex-dividend. For taxable years beginning after December 31, 2012, dividends paid to

certain individuals, estates or trusts will be subject to a 3.8% Medicare tax.

A U.S. stockholder generally will take into account as long-term capital gain any distributions that we designate as
capital gain dividends without regard to the period for which the U.S. stockholder has held our stock. We generally
will designate our capital gain dividends as either 15% or 25% rate distributions. See �� Capital Gains and Losses.� A

corporate U.S. stockholder, however, may be required to treat up to 20% of certain capital gain dividends as ordinary
income.

We may elect to retain and pay income tax on the net long-term capital gain that we receive in a taxable year. In that
case, to the extent that we designate such amount in a timely notice to such stockholder, a U.S. stockholder would be

taxed on its proportionate share of our undistributed long-term capital gain. The U.S. stockholder would receive a
credit for its proportionate share of the tax we paid. The U.S. stockholder would increase the basis in its stock by the

amount of its proportionate share of our undistributed long-term capital gain, minus its share of the tax we paid.

A U.S. stockholder will not incur tax on a distribution in excess of our current and accumulated earnings and profits if
the distribution does not exceed the adjusted basis of the U.S. stockholder�s capital stock. Instead, the distribution will
reduce the adjusted basis of such stock. A U.S. stockholder will recognize a distribution in excess of both our current
and accumulated earnings and profits and the U.S. stockholder�s adjusted basis in his or her stock as long-term capital
gain, or short-term capital gain if the shares of stock have been held for one year or less, assuming the shares of stock
are a capital asset in the hands of the U.S. stockholder. In addition, if we declare a distribution in October, November,
or December of any year that is payable to a U.S. stockholder of record on a specified date in any such month, such
distribution shall be treated as both paid by us and received by the U.S. stockholder on December 31 of such year,

provided that we actually pay the distribution during January of the following calendar year.

U.S. stockholders may not include in their individual income tax returns any of our net operating losses or capital
losses. Instead, these losses are generally carried over by us for potential offset against our future income. Taxable

distributions from us and gain from the disposition of our capital stock will not be treated as passive activity income
and, therefore, U.S. stockholders generally will not be able to apply any �passive activity losses,� such as losses from

certain types of limited partnerships in which the U.S. stockholder is a limited partner, against such income. In
addition, taxable distributions from us and gain from the disposition of our capital stock generally will be treated as

investment income for purposes of the investment interest limitations. We will notify U.S. stockholders after the close
of our taxable year as to the portions of the distributions attributable to that year that constitute ordinary income,

return of capital and capital gain.
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For taxable years beginning after December 31, 2012, certain U.S. stockholders who are individuals, estates or trusts
and whose income exceeds certain thresholds will be required to pay a 3.8% Medicare tax. The Medicare tax will

apply to, among other things, dividends and other income derived from certain trades or business and net gains from
the sale or other disposition of property subject to certain exceptions. Our dividends generally will be subject to the

Medicare tax.

Taxation of U.S. Stockholders on the Disposition of Capital
Stock

A U.S. stockholder who is not a dealer in securities must generally treat any gain or loss realized upon a taxable
disposition of our stock as long-term capital gain or loss if the U.S. stockholder has held our stock for more than one

year and otherwise as short-term capital gain or loss. In general, a U.S. stockholder will realize gain or loss in an
amount equal to the difference between the sum of the fair market value of any property and the amount of cash

received in such disposition and the U.S. stockholder�s adjusted tax basis. A stockholder�s adjusted tax basis generally
will equal the U.S. stockholder�s acquisition cost, increased by the excess of net capital gains deemed distributed to the

U.S. stockholder (discussed above) less tax deemed paid on such gains and reduced by any returns of capital.
However, a U.S. stockholder must treat any loss upon a sale or exchange of stock held by such stockholder for six

months or less as a long-term capital loss to the extent of capital gain dividends and any other actual or deemed
distributions from us that such U.S. stockholder treats as long-term capital gain. All or a portion of any loss that a U.S.

stockholder realizes upon a taxable disposition of shares of our stock may be disallowed if the U.S. stockholder
purchases other stock within 30 days before or after the disposition.

Taxation of U.S. Stockholders on a Conversion of Preferred
Stock

Except as provided below, (i) a U.S. stockholder generally will not recognize gain or loss upon the conversion of
preferred stock into our common stock, and (ii) a U.S. stockholder�s basis and holding period in our common stock
received upon conversion generally will be the same as those of the converted preferred stock (but the basis will be

reduced by the portion of adjusted tax basis allocated to any fractional share exchanged for cash). Any of our shares of
common stock received in a conversion that are attributable to accumulated and unpaid dividends on the converted

preferred stock will be treated as a distribution that is potentially taxable as a dividend. Cash received upon conversion
in lieu of a fractional share generally will be treated as a payment in a taxable exchange for such fractional share, and
gain or loss will be recognized on the receipt of cash in an amount equal to the difference between the amount of cash

received and the adjusted tax basis allocable to the fractional share deemed exchanged. This gain or loss will be
long-term capital gain or loss if the U.S. stockholder has held the preferred stock for more than one year at the time of

conversion. U.S. stockholders are urged to consult with their tax advisors regarding the federal income tax
consequences of any transaction by which such holder exchanges shares of our common stock received on a

conversion of preferred stock for cash or other property.

Taxation of U.S. Stockholders on a Redemption of Preferred
Stock

A redemption of preferred stock will be treated under Section 302 of the Code as a distribution that is taxable as
dividend income (to the extent of our current or accumulated earnings and profits), unless the redemption satisfies
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certain tests set forth in Section 302(b) of the Code enabling the redemption to be treated as a sale of the preferred
stock (in which case the redemption will be treated in the same manner as a sale described above in �� Taxation of U.S.

Stockholders on the Disposition of Capital Stock�). The redemption will satisfy such tests if it (i) is �substantially
disproportionate� with respect to the U.S. stockholder�s interest in our stock, (ii) results in a �complete termination� of the
U.S. stockholder�s interest in all of our classes of stock or (iii) is �not essentially equivalent to a dividend� with respect to
the stockholder, all within the meaning of Section 302(b) of the Code. In determining whether any of these tests have

been met, stock considered to be owned by the holder by reason of certain constructive ownership rules set forth in the
Code, as well as stock actually owned, generally must be taken into account. Because the determination as to whether

any of the three alternative tests of Section 302(b) of the Code described above will be satisfied with respect to any
particular U.S. stockholder of preferred stock depends upon the facts and circumstances at the time that the

determination must be made, prospective investors are urged to consult their tax advisors to determine such tax
treatment. If a redemption of preferred stock does not meet any of the three tests described above, the redemption

proceeds will be treated as a taxable as a dividend, as described above in �� Taxation
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of Taxable U.S. Stockholders.� In that case, a U.S. stockholder�s adjusted tax basis in the redeemed preferred stock will
be transferred to such U.S. stockholder�s remaining share holdings in us. If the U.S. stockholder does not retain any of

our stock, such basis could be transferred to a related person that holds our stock or it may be lost.

Under proposed Treasury regulations, if any portion of the amount received by a U.S. stockholder on a redemption of
any class of our preferred stock is treated as a distribution with respect to our stock but not as a taxable dividend, then
such portion will be allocated to all shares of stock of the redeemed class held by the redeemed stockholder just before

the redemption on a pro-rata, share-by-share, basis. The amount applied to each share of stock will first reduce the
redeemed U.S. stockholder�s basis in that share and any excess after the basis is reduced to zero will result in taxable
gain. If the redeemed stockholder has different bases in its shares of stock, then the amount allocated could reduce

some of the basis in certain shares of stock while reducing all the basis and giving rise to taxable gain in others. Thus,
the redeemed U.S. stockholder could have gain even if such U.S. stockholder�s basis in all its shares of stock of the

redeemed class exceeded such portion.

The proposed Treasury regulations permit the transfer of basis in the redeemed shares of preferred stock to the
redeemed U.S. stockholder�s remaining, unredeemed shares of preferred stock of the same class (if any), but not to any
other class of stock held (directly or indirectly) by the redeemed U.S. stockholder. Instead, any unrecovered basis in
the redeemed shares of preferred stock would be treated as a deferred loss to be recognized when certain conditions

are satisfied. The proposed Treasury regulations would be effective for transactions that occur after the date the
regulations are published as final Treasury regulations. There can, however, be no assurance as to whether, when and

in what particular form such proposed Treasury regulations will ultimately be finalized.

Capital Gains and Losses

A taxpayer generally must hold a capital asset for more than one year for gain or loss derived from its sale or
exchange to be treated as long-term capital gain or loss. The highest marginal individual income tax rate currently is
35% (which, absent additional congressional action, will apply until December 31, 2012). The maximum tax rate on
long-term capital gain applicable to taxpayers taxed at individual rates is 15% for sales and exchanges of assets held
for more than one year occurring through December 31, 2012. Absent additional congressional action, that rate will

increase to 20% for sales and exchanges of such assets occurring after December 31, 2012. The maximum tax rate on
long-term capital gain from the sale or exchange of �Section 1250 property,� or depreciable real property, is 25%, which

applies to the lesser of the total amount of the gain or the accumulated depreciation on the Section 1250 property.

With respect to distributions that we designate as capital gain dividends and any retained capital gain that we are
deemed to distribute, we generally may designate whether such a distribution is taxable to U.S. stockholders taxed at

individual rates currently at a 15% or 25% rate. Thus, the tax rate differential between capital gain and ordinary
income for those taxpayers may be significant. In addition, the characterization of income as capital gain or ordinary

income may affect the deductibility of capital losses. A non-corporate taxpayer may deduct capital losses not offset by
capital gains against its ordinary income only up to a maximum annual amount of $3,000. A non-corporate taxpayer

may carry forward unused capital losses indefinitely. A corporate taxpayer must pay tax on its net capital gain at
ordinary corporate rates. A corporate taxpayer may deduct capital losses only to the extent of capital gains, with

unused losses being carried back three years and forward five years.

Taxation of Tax-Exempt Stockholders

Tax-exempt entities, including qualified employee pension and profit sharing trusts and individual retirement
accounts, generally are exempt from federal income taxation. However, they are subject to taxation on their unrelated
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business taxable income (�UBTI�). Although many investments in real estate generate UBTI, the IRS has issued a ruling
that dividend distributions from a REIT to an exempt employee pension trust do not constitute UBTI so long as the

exempt employee pension trust does not otherwise use the shares of the REIT in an unrelated trade or business of the
pension trust. Based on that ruling, amounts that we distribute to tax-exempt stockholders generally should not

constitute UBTI. However, if a tax-exempt stockholder were to finance (or be deemed to finance) its acquisition of
capital stock with debt, a portion of
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the income that it receives from us would constitute UBTI pursuant to the �debt-financed property� rules. Moreover,
social clubs, voluntary employee benefit associations, supplemental unemployment benefit trusts and qualified group
legal services plans that are exempt from taxation under special provisions of the federal income tax laws are subject
to different UBTI rules, which generally will require them to characterize distributions that they receive from us as

UBTI. Finally, in certain circumstances, a qualified employee pension or profit sharing trust that owns more than 10%
of our capital stock must treat a percentage of the dividends that it receives from us as UBTI. Such percentage is equal
to the gross income we derive from an unrelated trade or business, determined as if we were a pension trust, divided

by our total gross income for the year in which we pay the dividends. That rule applies to a pension trust holding more
than 10% of our capital stock only if:

� the percentage of our dividends that the tax-exempt trust must treat as UBTI is at least 5%;

�
we qualify as a REIT by reason of the modification of the rule requiring that no more than 50% of our capital stock be
owned by five or fewer individuals that allows the beneficiaries of the pension trust to be treated as holding our
capital stock in proportion to their actuarial interests in the pension trust; and

� either:
� one pension trust owns more than 25% of the value of our capital stock; or

�a group of pension trusts individually holding more than 10% of the value of our capital stock collectively owns more
than 50% of the value of our capital stock.

Taxation of Non-U.S. Stockholders

The term �non-U.S. stockholder� means a holder of our capital stock that is not a U.S. stockholder, a partnership (or
entity treated as a partnership for federal income tax purposes) or a tax-exempt stockholder. The rules governing

federal income taxation of nonresident alien individuals, foreign corporations, foreign partnerships, and other foreign
stockholders are complex. This section is only a summary of such rules. We urge non-U.S. stockholders to consult

their own tax advisors to determine the impact of federal, state, and local income tax laws on the purchase,
ownership and sale of our capital stock, including any reporting requirements.

Distributions

A non-U.S. stockholder that receives a distribution that is not attributable to gain from our sale or exchange of a
�United States real property interest� (a �USRPI�) as defined below, and that we do not designate as a capital gain

dividend or retained capital gain will recognize ordinary income to the extent that we pay such distribution out of our
current or accumulated earnings and profits. A withholding tax equal to 30% of the gross amount of the distribution
ordinarily will apply to such distribution unless an applicable tax treaty reduces or eliminates the tax. However, if a

distribution is treated as effectively connected with the non-U.S. stockholder�s conduct of a U.S. trade or business, the
non-U.S. stockholder generally will be subject to federal income tax on the distribution at graduated rates, in the same

manner as U.S. stockholders are taxed with respect to such distribution, and a non-U.S. stockholder that is a
corporation also may be subject to the 30% branch profits tax with respect to that distribution. We plan to withhold

U.S. income tax at the rate of 30% on the gross amount of any such distribution paid to a non-U.S. stockholder unless
either:

�a lower treaty rate applies and the non-U.S. stockholder files an IRS Form W-8BEN evidencing eligibility for that
reduced rate with us;

�the non-U.S. stockholder files an IRS Form W-8ECI with us claiming that the distribution is effectively connected
income; or

� the distribution is treated as attributable to a sale of a USRPI under FIRPTA (discussed below).
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A non-U.S. stockholder will not incur tax on a distribution in excess of our current and accumulated earnings and
profits if the excess portion of such distribution does not exceed the adjusted basis of its capital stock. Instead, the

excess portion of such distribution will reduce the adjusted basis of such stock. A non-U.S. stockholder will be subject
to tax on a distribution that exceeds both our current and accumulated earnings
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and profits and the adjusted basis of its capital stock, if the non-U.S. stockholder otherwise would be subject to tax on
gain from the sale or disposition of its capital stock, as described below. We must withhold 10% of any distribution

that exceeds our current and accumulated earnings and profits. Consequently, although we intend to withhold at a rate
of 30% on the entire amount of any distribution, to the extent that we do not do so, we will withhold at a rate of 10%
on any portion of a distribution not subject to withholding at a rate of 30%. Because we generally cannot determine at
the time we make a distribution whether the distribution will exceed our current and accumulated earnings and profits,

we normally will withhold tax on the entire amount of any distribution at the same rate as we would withhold on a
dividend. However, a non-U.S. stockholder may claim a refund of amounts that we withhold if we later determine that

a distribution in fact exceeded our current and accumulated earnings and profits.

For taxable years beginning after December 31, 2013, certain non-U.S. stockholders will be subject to U.S.
withholding tax at a rate of 30% on dividends paid on our capital stock, if certain disclosure requirements related to

U.S. ownership are not satisfied. In addition, if those disclosure requirements are not satisfied, a U.S. withholding tax
at a rate of 30% will be imposed, for taxable years beginning after December 31, 2014, on proceeds from the sale of

capital stock received by certain non-U.S. stockholders. If payment of withholding taxes is required, non-U.S.
stockholders that are otherwise eligible for an exemption from, or reduction of, U.S. withholding taxes with respect to
such distributions and proceeds will be required to seek a refund from the IRS to obtain the benefit or such exemption

or reduction.

For any year in which we qualify as a REIT, a non-U.S. stockholder may incur tax on distributions that are attributable
to gain from our sale or exchange of a USRPI under the Foreign Investment in Real Property Act of 1980 (�FIRPTA�).
A USRPI includes certain interests in real property and stock in corporations at least 50% of whose assets consist of
interests in real property. Under FIRPTA, a non-U.S. stockholder is taxed on distributions attributable to gain from

sales of USRPIs as if such gain were effectively connected with a U.S. business of the non-U.S. stockholder. A
non-U.S. stockholder thus would be taxed on such a distribution at the normal capital gains rates applicable to U.S.
stockholders, subject to applicable alternative minimum tax and a special alternative minimum tax in the case of a

nonresident alien individual. A non-U.S. corporate stockholder not entitled to treaty relief or exemption also may be
subject to the 30% branch profits tax on such a distribution.

If a class of our capital stock is regularly traded on an established securities market in the United States, capital gain
distributions on that class of capital stock that are attributable to our sale of real property will be treated as ordinary

dividends rather than as gain from the sale of a USRPI, as long as the non-U.S. stockholder did not own more than 5%
of that class of our capital stock at any time during the one-year period preceding the distribution. As a result,

non-U.S. stockholders generally will be subject to withholding tax on such capital gain distributions in the same
manner as they are subject to withholding tax on ordinary dividends. We believe that our common stock is regularly

traded on an established securities market in the United States. If a class of our capital stock is not regularly traded on
an established securities market in the United States or the non-U.S. stockholder owned more than 5% of the

applicable class of our capital stock at any time during the one-year period preceding the distribution, capital gain
distributions that are attributable to our sale of real property would be subject to tax under FIRPTA, as described in

the preceding paragraph. In such case, we must withhold 35% of any distribution that we could designate as a capital
gain dividend. A non-U.S. stockholder may receive a credit against its tax liability for the amount we withhold.
Moreover, if a non-U.S. stockholder disposes of shares of our capital stock during the 30-day period preceding a

dividend payment, and such non-U.S. stockholder (or a person related to such non-U.S. stockholder) acquires or enters
into a contract or option to acquire that capital stock within 61 days of the first day of the 30-day period described

above, and any portion of such dividend payment would, but for the disposition, be treated as a USRPI capital gain to
such non-U.S. stockholder, then such non-U.S. stockholder shall be treated as having USRPI capital gain in an amount

that, but for the disposition, would have been treated as USRPI capital gain.
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Although the law is not clear on the matter, it appears that amounts we designate as retained capital gains in respect of
our capital stock held by U.S. stockholders generally should be treated with respect to non-U.S. stockholders in the
same manner as actual distributions by us of capital gain dividends. Under this approach, a non-U.S. stockholder

would be able to offset as a credit against its federal income tax liability resulting from its proportionate share of the
tax paid by us on such retained capital gains, and to receive from the IRS a
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refund to the extent of the non-U.S. stockholder�s proportionate share of such tax paid by us exceeds its actual federal
income tax liability, provided that the non-U.S. stockholder furnishes required information to the IRS on a timely

basis.

Dispositions

Non-U.S. stockholders could incur tax under FIRPTA with respect to gain realized upon a disposition of our capital
stock if we are a United States real property holding corporation during a specified testing period. If at least 50% of a
REIT�s assets are USRPIs, then the REIT will be a United States real property holding corporation. We believe that we

are and will continue to be a United States real property holding corporation based on our investment strategy.
However, despite our status as a United States real property holding corporation, a non-U.S. stockholder generally
would not incur tax under FIRPTA on gain from the sale of our capital stock if we are a �domestically controlled

qualified investment entity.� A domestically controlled qualified investment entity includes a REIT in which, at all
times during a specified testing period, less than 50% in value of its shares are held directly or indirectly by non-U.S.
stockholders. We cannot assure you that this test will be met. If a class of our capital stock is regularly traded on an
established securities market, an additional exception to the tax under FIRPTA will be available with respect to that

class of our capital stock, even if we do not qualify as a domestically controlled qualified investment entity at the time
the non-U.S. stockholder sells shares of that class of our capital stock. Under that exception, the gain from such a sale

by such a non-U.S. stockholder will not be subject to tax under FIRPTA if:

�that class of our capital stock is treated as being regularly traded under applicable Treasury Regulations on an
established securities market; and

�the non-U.S. stockholder owned, actually or constructively, 5% or less of that class of our capital stock at all times
during a specified testing period.

As noted above, we believe our common stock is regularly traded on an established securities market.

If the gain on the sale of shares of our capital stock were taxed under FIRPTA, a non-U.S. stockholder would be taxed
on that gain in the same manner as U.S. stockholders, subject to applicable alternative minimum tax and a special

alternative minimum tax in the case of nonresident alien individuals. Furthermore, a non-U.S. stockholder generally
will incur tax on gain not subject to FIRPTA if:

�the gain is effectively connected with the non-U.S. stockholder�s U.S. trade or business, in which case the non-U.S.
stockholder will be subject to the same treatment as U.S. stockholders with respect to such gain; or

�
the non-U.S. stockholder is a nonresident alien individual who was present in the United States for 183 days or more
during the taxable year and has a �tax home� in the United States, in which case the non-U.S. stockholder will incur a
30% tax on his or her capital gains.

Conversion of Preferred Stock

The conversion of preferred stock into our common stock may be a taxable exchange for a non-U.S. stockholder if our
preferred stock constitutes a USRPI. Even if our preferred stock does constitute a USRPI, provided our common stock

also constitutes a USRPI, a non-U.S. stockholder generally will not recognize gain or loss upon a conversion of
preferred stock into our common stock so long as certain FIRPTA-related reporting requirements are satisfied. If our

preferred stock does constitute a USRPI and such requirements are not satisfied, however, a conversion will be treated
as a taxable exchange of preferred stock for our common stock. Such a deemed taxable exchange will be subject to tax
under FIRPTA at the rate of tax, including any applicable capital gains rates, that would apply to a U.S. stockholder of

the same type (e.g., a corporate or a non-corporate stockholder, as the case may be) on the excess, if any, of the fair
market value of such non-U.S. stockholder�s common stock received over such non-U.S. stockholder�s adjusted basis in

Edgar Filing: AGREE REALTY CORP - Form 424B5

Dispositions 94



its preferred stock. Collection of such tax will be enforced by a refundable withholding tax at a rate of 10% of the
value of the common stock.

Non-U.S. stockholders are urged to consult with their tax advisors regarding the federal income tax consequences of
any transaction by which such stockholder exchanges shares of our common stock received on a conversion of

preferred stock for cash or other property.
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Redemption of Preferred Stock

For a discussion of the treatment of a redemption of preferred stock, see �� Taxation of U.S. Stockholders on a
Redemption of Preferred Stock.�

Information Reporting Requirements and Withholding

We will report to our stockholders and to the IRS the amount of distributions we pay during each calendar year, and
the amount of tax we withhold, if any. Under the backup withholding rules, a stockholder may be subject to backup

withholding, at a rate of 28% through December 31, 2012, with respect to distributions unless the stockholder:

� is a corporation or qualifies for certain other exempt categories and, when required, demonstrates this fact; or

�provides a taxpayer identification number, certifies as to no loss of exemption from backup withholding, and
otherwise complies with the applicable requirements of the backup withholding rules.
A stockholder who does not provide us with its correct taxpayer identification number also may be subject to penalties

imposed by the IRS. Any amount paid as backup withholding will be creditable against the stockholder�s income tax
liability. U.S. stockholders that hold our stock through foreign accounts or intermediaries will be subject to U.S.

withholding tax at a rate of 30% on dividends paid after December 31, 2013 and proceeds of sale of our stock paid
after December 31, 2014 if certain disclosure requirements related to U.S. accounts are not satisfied. In addition, we

may be required to withhold a portion of capital gain distributions to any stockholders who fail to certify their
non-foreign status to us.

Backup withholding will generally not apply to payments of dividends made by us or our paying agents, in their
capacities as such, to a non-U.S. stockholder provided that the non-U.S. stockholder furnishes to us or our paying

agent the required certification as to its non-U.S. status, such as providing a valid IRS Form W-8BEN or W-8ECI, or
certain other requirements are met. Notwithstanding the foregoing, backup withholding may apply if either we or our
paying agent has actual knowledge, or reason to know, that the holder is a U.S. person that is not an exempt recipient.

Payments of the proceeds from a disposition or a redemption effected outside the U.S. by a non-U.S. stockholder
made by or through a foreign office of a broker generally will not be subject to information reporting or backup

withholding. However, information reporting (but not backup withholding) generally will apply to such a payment if
the broker has certain connections with the U.S. unless the broker has documentary evidence in its records that the

beneficial owner is a non-U.S. stockholder and specified conditions are met or an exemption is otherwise established.
Payment of the proceeds from a disposition by a non-U.S. stockholder of stock made by or through the U.S. office of a
broker is generally subject to information reporting and backup withholding unless the non-U.S. stockholder certifies
under penalties of perjury that it is not a U.S. person and satisfies certain other requirements, or otherwise establishes

an exemption from information reporting and backup withholding.

Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules may be
refunded or credited against the stockholder�s federal income tax liability if certain required information is furnished to
the IRS. Stockholders should consult their own tax advisors regarding application of backup withholding to them and

the availability of, and procedure for obtaining an exemption from, backup withholding.

Other Tax Consequences
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Tax Aspects of Our Investments in The Operating Partnership and Subsidiary
Partnerships

The following discussion summarizes certain federal income tax considerations applicable to our direct or indirect
investments in the Operating Partnership and any subsidiary partnerships or limited liability companies that we form
or acquire (each individually a �Partnership� and, collectively, the �Partnerships�). The discussion does not cover state or

local tax laws or any federal tax laws other than income tax laws.
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Classification as Partnerships.  We will be entitled to include in our income our distributive share of each
Partnership�s income and to deduct our distributive share of each Partnership�s losses only if such Partnership is

classified for federal income tax purposes as a partnership (or an entity that is disregarded for federal income tax
purposes if the entity is treated as having only one owner or member for federal income tax purposes) rather than as a
corporation or an association taxable as a corporation. An unincorporated entity with at least two owners or members

will be classified as a partnership, rather than as a corporation, for federal income tax purposes if it:

�is treated as a partnership under the Treasury Regulations relating to entity classification (the �check-the-box
regulations�); and

� is not a �publicly-traded partnership.�
Under the check-the-box regulations, an unincorporated entity with at least two owners or members may elect to be

classified either as an association taxable as a corporation or as a partnership. If such an entity fails to make an
election, it generally will be treated as a partnership (or an entity that is disregarded for federal income tax purposes if

the entity is treated as having only one owner or member for federal income tax purposes) for federal income tax
purposes. The Operating Partnership intends to be classified as a partnership for federal income tax purposes and will

not elect to be treated as an association taxable as a corporation under the check-the-box regulations.

A publicly-traded partnership is a partnership whose interests are traded on an established securities market or are
readily tradable on a secondary market or the substantial equivalent thereof. A publicly-traded partnership will not,

however, be treated as a corporation for any taxable year if, for each taxable year beginning after December 31, 1987
in which it was classified as a publicly-traded partnership, 90% or more of the partnership�s gross income for such year
consists of certain passive-type income, including real property rents, gains from the sale or other disposition of real
property, interest, and dividends, or (the �90% passive income exception�). Treasury Regulations (the �PTP regulations�)
provide limited safe harbors from the definition of a publicly-traded partnership. Pursuant to one of those safe harbors

(the �private placement exclusion�), interests in a partnership will not be treated as readily tradable on a secondary
market or the substantial equivalent thereof if (i) all interests in the partnership were issued in a transaction or

transactions that were not required to be registered under the Securities Act, and (ii) the partnership does not have
more than 100 partners at any time during the partnership�s taxable year. In determining the number of partners in a
partnership, a person owning an interest in a partnership, grantor trust, or S corporation that owns an interest in the

partnership is treated as a partner in such partnership only if (i) substantially all of the value of the owner�s interest in
the entity is attributable to the entity�s direct or indirect interest in the partnership and (ii) a principal purpose of the use
of the entity is to permit the partnership to satisfy the 100-partner limitation. We believe the Operating Partnership has

qualified and will continue to qualify for the private placement exclusion. We expect that any other Partnership that
we form in the future will qualify for the private placement exclusion. The Operating Partnership�s partnership

agreement contains provisions enabling its general partner to take such steps as are necessary or appropriate to prevent
the issuance and transfers of interests in the Operating Partnership from causing the Operating Partnership to be

treated as a publicly traded partnership under the PTP regulations.

We have not requested, and do not intend to request, a ruling from the IRS that the Operating Partnership will be
classified as a partnership for federal income tax purposes. If for any reason the Operating Partnership were taxable as
a corporation, rather than as a partnership, for federal income tax purposes, we likely would not be able to qualify as a

REIT unless we qualified for certain relief provisions. See �� Gross Income Tests� and �� Asset Tests.� In addition, any
change in a Partnership�s status for tax purposes might be treated as a taxable event, in which case we might incur tax

liability without any related cash distribution. See �� Distribution Requirements.�

Further, items of income and deduction of such Partnership would not pass through to its partners, and its partners
would be treated as stockholders for tax purposes. Consequently, such Partnership would be required to pay income
tax at corporate rates on its net income, and distributions to its partners would constitute dividends that would not be
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deductible in computing such Partnership�s taxable income.
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Income Taxation of the Partnerships and their Partners

Partners, Not the Partnerships, Subject to Tax.  A partnership is not a taxable entity for federal income tax purposes.
Rather, we are required to take into account our allocable share of each Partnership�s income, gains, losses, deductions,
and credits for any taxable year of such Partnership ending within or with our taxable year, without regard to whether

we have received or will receive any distribution from such Partnership.

Partnership Allocations.  Although a partnership agreement generally will determine the allocation of income and
losses among partners, such allocations will be disregarded for tax purposes if they do not comply with the provisions
of the federal income tax laws governing partnership allocations. If an allocation is not recognized for federal income

tax purposes, the item subject to the allocation will be reallocated in accordance with the partners� interests in the
partnership, which will be determined by taking into account all of the facts and circumstances relating to the

economic arrangement of the partners with respect to such item. Each Partnership�s allocations of taxable income,
gain, and loss are intended to comply with the requirements of the federal income tax laws governing partnership

allocations.

Tax Allocations With Respect to Partnership Properties.  Income, gain, loss, and deduction attributable to appreciated
or depreciated property that is contributed to a partnership in exchange for an interest in the partnership must be

allocated in a manner such that the contributing partner is charged with, or benefits from, respectively, the unrealized
gain or unrealized loss associated with the property at the time of the contribution. In the case of a contribution of

property, the amount of the unrealized gain or unrealized loss (�built-in gain� or �built-in loss�) is generally equal to the
difference between the fair market value of the contributed property at the time of contribution and the adjusted tax
basis of such property at the time of contribution (a �book-tax difference�). Any property purchased for cash initially

will have an adjusted tax basis equal to its fair market value, resulting in no book-tax difference. The Operating
Partnership may admit partners in the future in exchange for a contribution of property, which will result in book-tax

differences.

Allocations with respect to book-tax differences are solely for federal income tax purposes and do not affect the book
capital accounts or other economic or legal arrangements among the partners. The U.S. Treasury Department has

issued regulations requiring partnerships to use a �reasonable method� for allocating items with respect to which there is
a book-tax difference and outlining several reasonable allocation methods. Under certain available methods, the

carryover basis in the hands of the Operating Partnership of properties contributed to us would cause us to be allocated
lower amounts of depreciation deductions for tax purposes than would be allocated to us if all our properties were to

have a tax basis equal to their fair market value at the time of contribution.

Sale of a Partnership�s Property

Generally, any gain realized by a Partnership on the sale of property held by the Partnership for more than one year
will be long-term capital gain, except for any portion of such gain that is treated as depreciation or cost recovery
recapture. Under Section 704(c) of the Code, any gain or loss recognized by a Partnership on the disposition of

contributed properties will be allocated first to the partners of the Partnership who contributed such properties to the
extent of their built-in gain or loss on those properties for federal income tax purposes. The partners� built-in gain or
loss on such contributed properties will equal the difference between the partners� proportionate share of the book
value of those properties and the partners� tax basis allocable to those properties at the time of the contribution as

reduced for any decrease in the �book-tax difference.� See �� Income Taxation of the Partnerships and Their Partners � Tax
Allocations With Respect to Partnership Properties.� Any remaining gain or loss recognized by the Partnership on the
disposition of the contributed properties, and any gain or loss recognized by the Partnership on the disposition of the
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other properties, will be allocated among the partners in accordance with their respective percentage interests in the
Partnership.

Our share of any gain realized by a Partnership on the sale of any property held by the Partnership as inventory or
other property held primarily for sale to customers in the ordinary course of the Partnership�s trade or business will be

treated as income from a prohibited transaction that is subject to a 100% penalty tax. Such prohibited transaction
income also may have an adverse effect upon our ability to satisfy the income tests for REIT status. See �� Gross

Income Tests.� We do not presently intend to acquire or hold or to allow
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any Partnership to acquire or hold any property that represents inventory or other property held primarily for sale to
customers in the ordinary course of our or such Partnership�s trade or business.

Sunset of Reduced Tax Rate Provisions

Several of the tax considerations described herein are subject to a sunset provision. On December 17, 2010, President
Obama signed into law the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010,

preventing the expiration of current federal income tax rates on December 31, 2010 by amending the sunset provisions
such that they will take effect on December 31, 2012. The amended sunset provisions generally provide that for

taxable years beginning after December 31, 2012, certain provisions that are currently in the Code will revert back to a
prior version of those provisions. These provisions include provisions related to the reduced maximum income tax rate
for long-term capital gains of 15% (rather than 20%) for taxpayers taxed at individual rates, the application of the 15%

tax rate to qualified dividend income, and certain other tax rate provisions described herein. The impact of this
reversion is not discussed herein. Consequently, prospective stockholders are urged to consult their own tax advisors

regarding the effect of sunset provisions on an investment in our stock.

State and Local Taxes

We and/or you may be subject to taxation by various states and localities, including those in which we or a
stockholder transacts business, owns property or resides. The state and local tax treatment may differ from the federal
income tax treatment described above. Consequently, you should consult your own tax advisors regarding the effect of

state and local tax laws upon an investment in our capital stock.
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PLAN OF DISTRIBUTION
We may sell the securities offered by this prospectus from time to time in one or more transactions, including without

limitation:

� through underwriters or dealers;
� directly to purchasers;
� in a rights offering;

�in �at the market� offerings, within the meaning of Rule 415(a)(4) of the Securities Act to or through a market maker or
into an existing trading market on an exchange or otherwise;

� through agents;
� in block trades;

� through a combination of any of these methods; or
� through any other method permitted by applicable law and described in a prospectus supplement.
In addition, we may issue the securities as a dividend or distribution to our existing stockholders or other

securityholders.

The prospectus supplement with respect to any offering of securities will include the following information:

� the terms of the offering;
� the names of any underwriters or agents;

� the name or names of any managing underwriter or underwriters;
� the purchase price or initial public offering price of the securities;

� the net proceeds from the sale of the securities;
� any delayed delivery arrangements;

� any underwriting discounts, commissions and other items constituting underwriters� compensation;
� any discounts or concessions allowed or reallowed or paid to dealers;

� any commissions paid to agents; and
� any securities exchange on which the securities may be listed.

Sale through Underwriters or Dealers

If underwriters are used in the sale, the underwriters may resell the securities from time to time in one or more
transactions, including negotiated transactions, at a fixed public offering price or at varying prices determined at the

time of sale. Underwriters may offer securities to the public either through underwriting syndicates represented by one
or more managing underwriters or directly by one or more firms acting as underwriters. Unless we inform you

otherwise in the applicable prospectus supplement, the obligations of the underwriters to purchase the securities will
be subject to certain conditions, and the underwriters will be obligated to purchase all of the offered securities if they

purchase any of them. The underwriters may change from time to time any initial public offering price and any
discounts or concessions allowed or reallowed or paid to dealers.

We will describe the name or names of any underwriters, dealers or agents and the purchase price of the securities in a
prospectus supplement relating to the securities.
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In connection with the sale of the securities, underwriters may receive compensation from us or from purchasers of the
securities, for whom they may act as agents, in the form of discounts, concessions or commissions. Underwriters may

sell the securities to or through dealers, and these dealers may receive compensation in the form of discounts,
concessions or commissions from the underwriters and/or commissions from the purchasers for whom they may act as
agents, which is not expected to exceed that customary in the types of transactions involved. Underwriters, dealers and

agents that participate in the distribution of the securities may be deemed to be underwriters, and any discounts or
commissions they receive from us, and any profit on the resale of the securities they realize may be deemed to be
underwriting discounts and commissions, under the Securities Act. The prospectus supplement will identify any

underwriter or agent and will describe any compensation they receive from us.

Underwriters could make sales in privately negotiated transactions and/or any other method permitted by law,
including sales deemed to be an �at-the-market� offering, sales made directly on the NYSE, the existing trading market
for our shares of common stock, or sales made to or through a market maker other than on an exchange. The name of

any such underwriter or agent involved in the offer and sale of our securities, the amounts underwritten, and the nature
of its obligations to take our securities will be described in the applicable prospectus supplement.

Unless otherwise specified in the prospectus supplement, each series of the securities will be a new issue with no
established trading market, other than our shares of common stock, which are currently listed on the NYSE. We

currently intend to list any shares of common stock sold pursuant to this prospectus on the NYSE. We may elect to list
any series of preferred stock on an exchange, but are not obligated to do so. It is possible that one or more

underwriters may make a market in a series of the securities, but underwriters will not be obligated to do so and may
discontinue any market making at any time without notice. Therefore, we can give no assurance about the liquidity of

the trading market for any of the securities.

Under agreements we may enter into, we may indemnify underwriters, dealers, and agents who participate in the
distribution of the securities against certain liabilities, including liabilities under the Securities Act, or contribute with

respect to payments that the underwriters, dealers or agents may be required to make.

In compliance with the guidelines of the Financial Industry Regulatory Authority, Inc. (�FINRA�), the aggregate
maximum discount, commission, agency fees or other items constituting underwriting compensation to be received by

any FINRA member or independent broker-dealer will not exceed 8% of the gross offering proceeds from any
offering pursuant to this prospectus and any applicable prospectus supplement or pricing supplement, as the case may

be.

To facilitate the offering of securities, certain persons participating in the offering may engage in transactions that
stabilize, maintain, or otherwise affect the price of the securities. This may include over-allotments or short sales of

the securities, which involve the sale by persons participating in the offering of more securities than we sold to them.
In these circumstances, these persons would cover such over-allotments or short positions by making purchases in the
open market or by exercising their over-allotment option, if any. In addition, these persons may stabilize or maintain

the price of the securities by bidding for or purchasing securities in the open market or by imposing penalty bids,
whereby selling concessions allowed to dealers participating in the offering may be reclaimed if securities sold by

them are repurchased in connection with stabilization transactions. The effect of these transactions may be to stabilize
or maintain the market price of the securities at a level above that which might otherwise prevail in the open market.

These transactions may be discontinued at any time.

From time to time, we may engage in transactions with these underwriters, dealers, and agents in the ordinary course
of business.
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Direct Sales and Sales through Agents

We may sell the securities directly. In this case, no underwriters or agents would be involved. We may also sell the
securities through agents designated by us from time to time. In the applicable prospectus supplement, we will name
any agent involved in the offer or sale of the offered securities, and we will describe any commissions payable to the

agent. Unless we inform you otherwise in the applicable prospectus supplement, any agent will agree to use its
reasonable best efforts to solicit purchases for the period of its appointment.

We may sell the securities directly to institutional investors or others who may be deemed to be underwriters within
the meaning of the Securities Act with respect to any sale of those securities. We will describe the terms of any sales

of these securities in the applicable prospectus supplement.

Remarketing Arrangements

Securities may also be offered and sold, if so indicated in the applicable prospectus supplement, in connection with a
remarketing upon their purchase, in accordance with a redemption or repayment pursuant to their terms, or otherwise,

by one or more remarketing firms, acting as principals for their own accounts or as agents for us. Any remarketing
firm will be identified and the terms of its agreements, if any, with us and its compensation will be described in the

applicable prospectus supplement.

Delayed Delivery Contracts

If we so indicate in the applicable prospectus supplement, we may authorize agents, underwriters or dealers to solicit
offers from certain types of institutions to purchase securities from us at the public offering price under delayed

delivery contracts. These contracts would provide for payment and delivery on a specified date in the future. The
contracts would be subject only to those conditions described in the applicable prospectus supplement. The applicable

prospectus supplement will describe the commission payable for solicitation of those contracts.

General Information

We may have agreements with the underwriters, dealers, agents and remarketing firms to indemnify them against
certain civil liabilities, including liabilities under the Securities Act, or to contribute with respect to payments that the

underwriters, dealers, agents or remarketing firms may be required to make. Underwriters, dealers, agents and
remarketing firms may be customers of, engage in transactions with or perform services for us in the ordinary course

of their businesses.
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WHERE CAN YOU FIND MORE INFORMATION
We file annual, quarterly and special reports, proxy statements and other information with the SEC. Our SEC filings
are available to the public over the Internet at the SEC�s web site at http://www.sec.gov. You may also read and copy
any document we file with the SEC at the SEC�s public reference room at 100 F Street, N.E., Washington, DC 20549.

You may also obtain copies of our SEC filings at prescribed rates by writing to the Public Reference Section of the
SEC at 100 F Street, N.E., Washington, DC 20549. Please call l-800-SEC-0330 for further information on the

operations at the public reference room. Our SEC filings are also available at the offices of the New York Stock
Exchange, 20 Broad Street, New York, New York 10005.

Statements contained in this prospectus as to the contents of any contract or other document are not necessarily
complete, and in each instance reference is made to the copy of that contract or other document filed as an exhibit to
the registration statement, each such statement being qualified in all respects by that reference and the exhibits and
schedules thereto. For further information about us and the securities offered by this prospectus, you should refer to

the registration statement and such exhibits and schedules which may be obtained from the SEC at its principal office
in Washington, DC upon payment of any fees prescribed by the SEC.
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INCORPORATION OF CERTAIN DOCUMENTS BY
REFERENCE

The documents listed below have been filed by us under the Exchange Act with the SEC and are incorporated by
reference in this prospectus:

� our Annual Report on Form 10-K for the year ended December 31, 2011;

�the information specifically incorporated by reference into our Annual Report on Form 10-K for the year ended
December 31, 2011 from our Definitive Proxy Statement on Schedule 14A filed with the SEC on March 27, 2012;

� our Quarterly Reports on Form 10-Q for the quarters ended March 31, 2012 and June 30, 2012;

�our Current Reports on Form 8-K filed on January 27, 2012, May 8, 2012, September 25, 2012 and September 25,
2012; and

�the description of our common stock in our registration statement on Form 8-A filed on March 18, 1994, including
any amendments and reports filed for the purpose of updating such description.
All documents that we file (but not those that we furnish) with the SEC pursuant to Sections 15(a), 13(c), 14 or 15(d)

of the Exchange Act after the date of the initial registration statement of which this prospectus is a part and prior to the
effectiveness of the registration statement shall be deemed to be incorporated by reference into this prospectus and
will automatically update and supersede the information in this prospectus, and any previously filed documents. All
documents that we file (but not those that we furnish) with the SEC pursuant to Sections 13(a), 13(c), 14 or 15(d) of
the Exchange Act on or after the date of this prospectus and prior to the termination of the offering of any securities

covered by this prospectus and the accompanying prospectus supplement shall be deemed to be incorporated by
reference into this prospectus and will automatically update and supersede the information in this prospectus, the

accompanying prospectus supplement and any previously filed documents.

This means that important information about us appears or will appear in these documents and will be regarded as
appearing in this prospectus. To the extent that information appearing in a document filed later is inconsistent with

prior information, the later statement will control and the prior information, except as modified or superseded, will no
longer be a part of this prospectus.

Copies of all documents which are incorporated by reference in this prospectus and the applicable prospectus
supplement (not including the exhibits to such information, unless such exhibits are specifically incorporated by

reference) will be provided without charge to each person, including any beneficial owner of the securities offered by
this prospectus, to whom this prospectus or the applicable prospectus supplement is delivered, upon written or oral
request. Requests should be directed to our Secretary, 31850 Northwestern Highway, Farmington Hills, Michigan

48334 (telephone number: (248) 737-4190). You may also obtain copies of these filings, at no cost, by accessing our
website at www.agreerealty.com; however, the information found on our website is not considered part of this

prospectus or any accompanying prospectus supplement.
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EXPERTS
The consolidated financial statements, financial statement schedule and the effectiveness of internal control over

financial reporting of Agree Realty Corporation appearing in Agree Realty Corporation�s Annual Report on Form 10-K
for the year ended December 31, 2011, as amended by the Current Report on Form 8-K of Agree Realty Corporation
dated September 25, 2012, and the statement of revenue and certain expenses of the Portland, Oregon Property and

Tri-State Properties for the year ended December 31, 2011, and the Roseville, California Property, the Salt Lake
Property, and Leawood Property for the year ended December 31, 2010 included in the Current Report on Form 8-K

of Agree Realty Corporation dated September 25, 2012, have been audited by Baker Tilly Virchow Krause, LLP,
independent registered public accounting firm, as set forth in their reports thereon, included therein, and incorporated

herein by reference. Such financial statements are incorporated herein by reference in reliance upon such reports given
on the authority of such firm as experts in accounting and auditing.

LEGAL MATTERS
The validity of the securities offered by means of this prospectus and certain federal income tax matters have been

passed upon for us by Hunton & Williams LLP.
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January 15, 2013

  118,021  

Product

   9,249    14,115    26,139    26,552  

   71,461    77,613    154,288    144,573  
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Gross margin:

Electricity

   18,978    5,309    31,309    16,891  

Product

   14,175    13,344    16,837    17,456  

   33,153    18,653    48,146    34,347  

Operating expenses:

Research and development expenses

   2,575    3,614    4,782    6,881  

Selling and marketing expenses
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   3,725    2,686    6,385    5,888  

General and administrative expenses

   7,479    6,996    14,486    14,016  

Write-off of unsuccessful exploration activities

   �    3,050    �    3,050  

Operating income

   19,374    2,307    22,493    4,512  

Other income (expense):

Interest income

   716    95    851    292  

Interest expense, net

   (17,442)   (9,426)   (30,522)   (19,140) 

Foreign currency translation and transaction gains (losses)

   596    (1,033)   1,113    (599) 

Income attributable to sale of tax benefits
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   3,141    2,070    5,280    4,209  

Other non-operating income (expense), net

   915    79    118    (280) 

Income (loss) from continuing operations, before income taxes and equity in income (losses) of investees

   7,300    (5,908)   (667)   (11,006) 

Income tax benefit

   1,007    3,365    421    5,922  

Equity in income (losses) of investees, net

   (69)   479    (481)   1,025  
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Income (loss) from continuing operations

   8,238    (2,064)   (727)   (4,059) 

Discontinued operations:

Income from discontinued operations, net of related tax

   �    �    �    14  

Gain on sale of a subsidiary in New Zealand, net of related tax

   �    570    �    4,336  

Net income (loss)
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   8,238    (1,494)   (727)   291  

Net loss (income) attributable to noncontrolling interest

   (105)   57    (115)   110  

Net income (loss) attributable to the Company�s stockholders

  $8,133   $(1,437)  $(842)  $401  
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Earnings (loss) per share attributable to the Company�s stockholders�basic and diluted:

Income (loss) from continuing operations

  $0.18   $(0.05)  $(0.02)  $(0.09) 

Discontinued operations

   �    0.02    �    0.10  

Net Income (loss)

  $0.18   $(0.03)  $(0.02)  $0.01  
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Weighted average number of shares used in computation of earnings (loss) per share attributable to the Company�s stockholders:

Basic

   45,431    45,431    45,431    45,431  

Diluted
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   45,443    45,431    45,431    45,431  
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Three Months Ended June 30, Six Months Ended June 30,
        2011                2010                2011                2010        

Statements of Operations Percentage Data:
Revenues:
Electricity 77.6% 71.5% 78.8% 75.4% 
Product 22.4 28.5 21.2 24.6

100.00 100.0 100.0 100.0

Cost of revenues:
Electricity 76.6 92.3 80.4 87.5
Product 39.5 51.4 60.8 60.3

68.3 80.6 76.2 80.8

Gross margin:
Electricity 23.4 7.7 19.6 12.5
Product 60.5 48.6 39.2 39.7

31.7 19.4 23.8 19.2
Operating expenses:
Research and development expenses 2.5 3.8 2.4 3.8
Selling and marketing expenses 3.6 2.8 3.2 3.3
General and administrative expenses 7.1 7.3 7.2 7.8
Write-off of unsuccessful exploration activities 0.0 3.2 0.0 1.7

Operating income 18.5 2.4 11.1 2.5
Other income (expense):
Interest income 0.7 0.1 0.4 0.2
Interest expense, net (16.7) (9.8) (15.1) (10.7) 
Foreign currency translation and transaction gains
(losses) 0.6 (1.1) 0.5 (0.3) 
Income attributable to sale of tax benefits 3.0 2.2 2.6 2.4
Other non-operating income (expense), net 0.9 0.1 0.1 (0.2) 

Income (loss) from continuing operations, before
income taxes and equity in income (losses) of investees 7.0 (6.1) (0.3) (6.2) 
Income tax benefit 1.0 3.5 0.2 3.3
Equity in income (losses) of investees, net (0.1) 0.5 (0.2) 0.6

Income (loss) from continuing operations 7.9 (2.1) (0.4) (2.3) 
Discontinued operations:
Income from discontinued operations, net of related tax 0.0 0.0 0.0 0.0
Gain on sale of a subsidiary in New Zealand, net of
related tax 0.0 0.6 0.0 2.4

Net income (loss) 7.9 (1.6) (0.4) 0.2
Net loss (income) attributable to noncontrolling interest (0.1) 0.1 (0.1) 0.1

Net income (loss) attributable to the company�s
stockholders 7.8% (1.5)% (0.4)% 0.2% 
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Comparison of the Three Months Ended June 30, 2011 and the Three Months Ended June 30, 2010

Total Revenues

Total revenues for the three months ended June 30, 2011 were $104.6 million, compared to $96.3 million for the three months ended June 30,
2010, which represented an 8.7% increase in total revenues. This increase is attributable to our Electricity Segment whose revenues increased by
18.0% over the same period last year, while our revenues from the Product Segment decreased by 14.7% from the same period last year.

Electricity Segment

Revenues attributable to our Electricity Segment for the three months ended June 30, 2011 were $81.2 million, compared to $68.8 million for the
three months ended June 30, 2010, which represented an 18.0% increase in such revenues. This increase is a result of increased electricity
generation of our power plants from 879,734 MWh in the three months ended June 30, 2010 to 978,514 MWh in the three months ended
June 30, 2011. The most significant contributors to the increase in our electricity generation were: (i) an increase in the generation of our Puna
power plant due to repair work that was completed in the second quarter of 2010; (ii) an increase in the generation of our North Brawley power
plant, with revenues of $4.8 million in the three months ended June 30, 2011, compared to $3.5 million in the three months ended June 30, 2010;
(iii) the consolidation of the Mammoth complex effective August 2, 2010 with revenues of $4.7 million in the three months ended June 30,
2011, resulting from the acquisition of the remaining 50% interest in Mammoth Pacific in August 2010; and (iv) an increase in generation of the
REG facilities due to the addition of one plant and a higher availability of the pipeline providing the heat to most of our REG power plants. The
increase in our Electricity Segment revenues is also attributable to an increase in the average revenue rate of our electricity portfolio from $78
per MWh in the second quarter of 2010 to $83 per MWh in the second quarter of 2011, which was mainly due to higher rates under the PPA of
the Puna power plant.

Product Segment

Revenues attributable to our Product Segment for the three months ended June 30, 2011 were $23.4 million, compared to $27.5 million for the
three months ended June 30, 2010, which represented a 14.7% decrease in such revenues. The decrease relative to the second quarter of 2010
was primarily due to the completion of a large project that significantly increased Product Segment revenues in the second quarter of 2010.
Product Segment revenues for the three months ended June 30, 2011 include $7.9 million relating to a liquified natural gas (LNG) energy
recovery unit in Spain (See �Research and Development Expenses� below). As previously disclosed, Product Segment revenues are generally less
predictable than revenues from our Electricity Segment.

Total Cost of Revenues

Total cost of revenues for the three months ended June 30, 2011 was $71.5 million, compared to $77.6 million for the three months ended
June 30, 2010, which represented a 7.9% decrease in total cost of revenues. The decrease is attributable to a decrease in the cost of revenues in
both our Electricity and Product Segments. As a percentage of total revenues, our total cost of revenues for the three months ended June 30,
2011 was 68.3%, compared to 80.6% for the same period in 2010.

Electricity Segment

Total cost of revenues attributable to our Electricity Segment for the three months ended June 30, 2011 was $62.2 million, compared to $63.5
million for the three months ended June 30, 2010, which represented a 2.0% decrease in total cost of revenues for such segment, while the
increase in revenues was 18.0%. We incurred lower

38

Edgar Filing: AGREE REALTY CORP - Form 424B5

Table of Contents 121



Table of Contents

costs associated with operating and maintaining the North Brawley power plant in the second quarter of 2011 ($10.4 million), compared to the
second quarter of 2010 ($11.9 million). We expect the high level of operating expenses at the North Brawley power plant to continue, however,
such expenses will continue to trend downward. Nevertheless, the cost per MWh in the current quarter decreased compared to the second quarter
of 2010, as a result of lower maintenance costs in most of our other power plants in the second quarter of 2011, which was offset by higher
depreciation costs in the Mammoth complex, resulting from the plan to repower the complex by replacing part of the old units with new
Ormat-manufactured equipment. As a percentage of total electricity revenues, the total cost of revenues attributable to our Electricity Segment
for the three months ended June 30, 2011 was 76.6%, compared to 92.3% for the three months ended June 30, 2010.

Product Segment

Total cost of revenues attributable to our Product Segment for the three months ended June 30, 2011 was $9.2 million, compared to $14.1
million for the three months ended June 30, 2010, which represented a 34.5% decrease in total cost of revenues related to such segment. As a
percentage of total Product Segment revenues, our total cost of revenues attributable to this segment for the three months ended June 30, 2011
was 39.5%, compared to 51.4% for the three months ended June 30, 2010. Such decrease in the percentage of Product Segment cost of revenues
from total Product Segment revenues is mainly attributable to: (i) revenues of $7.9 million relating to an experimental REG plant with virtually
no associated cost of revenues, since the related costs have been included in research and development costs in previous periods; (ii) a different
product mix; and (iii) different margins in the sales contracts.

Research and Development Expenses

Research and development expenses for the three months ended June 30, 2011 were $2.6 million, compared to $3.6 million for the three months
ended June 30, 2010, which represented a 28.7% decrease. This decrease is primarily attributable to the costs related to an experimental REG
plant specifically designed to use the residual energy from the vaporization process at LNG regasification terminals, including developing and
building a unit at a customer�s premises in Spain, which decreased to $0.3 million in the three months ended June 30, 2011, from $2.4 million in
the three months ended June 30, 2010. The decrease is due to the fact that the majority of the costs related to the experimental REG plant were
incurred through the second quarter of 2010. Construction of the plant commenced in the third quarter of 2010 and was substantially completed
in the second quarter of 2011. In the second quarter of 2011, we recognized $7.9 million as revenue representing the amount we received from
the customer in July 2011, following deemed acceptance in the second quarter of 2011. Upon completion of final acceptance tests, we will be
paid by the customer approximately $8.0 million for the remainder of the agreement, which we expect to recognize as revenue in the fourth
quarter of 2011, or in 2012. Our research and development activities during the three months ended June 30, 2011 also included: (i) continued
development of enhanced geothermal systems (EGS); and (ii) development of a solar thermal system for the production of electricity.

Selling and Marketing Expenses

Selling and marketing expenses for the three months ended June 30, 2011 were $3.7 million, compared to $2.7 million for the three months
ended June 30, 2010, which represented a 38.7% increase. Such increase is attributable to a different mix of the Product Segment customer
orders, with higher selling and marketing expenses. Selling and marketing expenses for the three months ended June 30, 2011 constituted 3.6%
of total revenues, compared to 2.8% for the three months ended June 30, 2010.

General and Administrative Expenses

General and administrative expenses for the three months ended June 30, 2011 were $7.5 million, compared to $7.0 million for the three months
ended June 30, 2010, which represented a 6.9% increase. General and administrative expenses for the three months ended June 30, 2011
constituted 7.1% of total revenues, compared to 7.3% for the three months ended June 30, 2010.
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Write-off of Unsuccessful Exploration Activities

Write-off of unsuccessful exploration activities for the three months ended June 30, 2010 was $3.1 million, which represented the write-off of
exploration costs related to the Gabbs Valley project, which we determined in the second quarter of 2010 would not support commercial
operations. We did not have a write-off of unsuccessful exploration activities in the three months ended June 30, 2011.

Operating Income (Loss)

Operating income for the three months ended June 30, 2011 was $19.4 million, compared to $2.3 million for the three months ended June 30,
2010. Such increase of $17.1 million in operating income was principally attributable to an increase in our Electricity Segment gross margin due
to the increase in the Electricity Segment revenues, as described above, and to a decrease in the write-off of unsuccessful exploration activities.
Operating income attributable to our Electricity Segment for the three months ended June 30, 2011 was $9.8 million, compared to an operating
loss of $5.1 million for the three months ended June 30, 2010. Operating income attributable to our Product Segment for the three months ended
June 30, 2011 was $9.5 million, compared to $7.4 million for the three months ended June 30, 2010.

Interest Expense, Net

Interest expense, net, for the three months ended June 30, 2011 was $17.4 million, compared to $9.4 million for the three months ended June 30,
2010, which represented an 85.0% increase. The $8.0 million increase is primarily due to: (i) the issuance of Senior Unsecured Bonds in August
2010 and February 2011, as discussed elsewhere in this report; and (ii) a $4.0 million loss on interest rate lock transactions relating to the
proposed DOE loan guarantee transaction, which are not accounted for as hedge transactions in the three months ended June 30, 2011. The
increase was partially offset by: (i) an increase of $0.7 million in interest capitalized to projects as a result of increased aggregate investment in
projects under construction; and (ii) a decrease in interest expense as a result of principal repayments.

Income Attributable to Sale of Tax Benefits

Income attributable to the sale of tax benefits to institutional equity investors (as described in �OPC Transaction� below) for the three months
ended June 30, 2011 was $3.1 million, compared to $2.1 million for the three months ended June 30, 2010. This income represents the value of
PTCs and taxable income or loss generated by OPC and allocated to the investors. The increase resulted from the sale of Class B membership
units of OPC LLC to JPM Capital Corporation on February 3, 2011.

Income Taxes

Income tax benefit for the three months ended June 30, 2011 was $1.0 million, compared to $3.4 million for the three months ended June 30,
2010. The effective tax rate for the three months ended June 30, 2011 was 13.8%, compared to 57.0% for the three months ended June 30, 2010.
The change in the effective tax rate primarily resulted from a higher impact of PTCs on the effective tax rate due to a lower projected pre-tax
annual income.

Income (Loss) from Continuing Operations

Income from continuing operations for the three months ended June 30, 2011 was $8.2 million, compared to a loss of $2.1 million for the three
months ended June 30, 2010. Such increased income of $10.3 million was principally attributable to: (i) a $17.1 million increase in operating
income; and (ii) a $1.0 million increase in income attributable to sale of tax benefits. The increase was partially offset by: (i) an $8.0 million
increase in interest expense; and (ii) a $2.4 million decrease in income tax benefit.
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Discontinued Operations

In January 2010, a former shareholder of Geothermal Development Limited (GDL) exercised a call option to purchase from us our shares in
GDL for approximately $2.8 million. In addition, we received $17.7 million to repay the loan our subsidiary provided to GDL to build the plant.
We did not exercise our right of first refusal and, therefore, we transferred our shares in GDL to the former shareholder. The operations of GDL
have been included in discontinued operations for all periods prior to the sale of GDL. Income from discontinued operations of $0.6 million in
the three months ended June 30, 2010 represented an out-of-period adjustment that increased the after-tax gain on the sale of GDL in January
2010. Such adjustment related to an error in the calculation of the capital gain tax on such sale in the three-month period ended March 31, 2010.
We have determined that the impact of this out-of-period adjustment recorded in the three-month period ended June 30, 2010 was immaterial to
the condensed consolidated statement of operations and comprehensive income (loss) in the three-month period ended March 31, 2010 and has
no impact on the six-month period ended June 30, 2010.

Net Income (Loss)

Net income for the three months ended June 30, 2011 was $8.2 million, compared to net loss of $1.5 million for the three months ended June 30,
2010. The increase in net income was principally attributable to the increase in income from continuing operations in the amount of $10.3
million, as discussed above.

Comparison of the Six Months Ended June 30, 2011 and the Six Months Ended June 30, 2010

Total Revenues

Total revenues for the six months ended June 30, 2011 were $202.4 million, compared to $178.9 million for the six months ended June 30, 2010,
which represented a 13.1% increase in total revenues. This increase is attributable to our Electricity Segment whose revenues increased by
18.2%. The increase was partially offset by a decrease of 2.3% in our Product Segment over the same period last year.

Electricity Segment

Revenues attributable to our Electricity Segment for the six months ended June 30, 2011 were $159.5 million, compared to $134.9 million for
the six months ended June 30, 2010, which represented an 18.2% increase in such revenues. This increase is a result of increased electricity
generation of our power plants from 1,797,616 MWh in the six months ended June 30, 2010 to 2,026,800 MWh in the six months ended June 30,
2011. The most significant contributors to the increase in our electricity generation were: (i) an increase in the generation of the Puna power
plant due to repair work that was completed in the second quarter of 2010; (ii) an increase in the generation of our North Brawley power plant,
with revenues of $8.7 million in the six months ended June 30, 2011, compared to $6.2 million in the six months ended June 30, 2010; (iii) the
consolidation of the Mammoth complex, effective August 2, 2010, with revenues of $9.4 million in the six months ended June 30,2011, resulting
from the acquisition of the remaining 50% interest in Mammoth Pacific in August 2010; and (iv) an increase in generation of the REG facilities
due to the addition of one plant and a higher availability of the pipeline providing the heat to most of our REG power plants. The increase in our
Electricity Segment revenues is also attributable to an increase in the average revenue rate of our electricity portfolio from $75 per MWh in the
first quarter of 2010 to $79 per MWh in the six months ended June 30, 2011, which was mainly due to higher rates under the PPA of the Puna
power plant.

Product Segment

Revenues attributable to our Product Segment for the six months ended June 30, 2011 were $43.0 million, compared to $44.0 million for the six
months ended June 30, 2010, which represented a 2.3% decrease in such
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revenues. The decrease relative to the six months ended June 30, 2010 was primarily due to the completion of a large project that significantly
increased Product Segment revenues in the six months ended June 30, 2010. Product Segment revenues for the six months ended June 30, 2011
include $7.9 million relating to an LNG energy recovery unit in Spain (See �Research and Development Expenses� below). As previously
disclosed, Product Segment revenues are generally less predictable than revenues from our Electricity Segment.

Total Cost of Revenues

Total cost of revenues for the six months ended June 30, 2011 was $154.3 million, compared to $144.6 million for the six months ended June 30,
2010, which represented a 6.7% increase in total cost of revenues. This increase is attributable to our Electricity Segment. As a percentage of
total revenues, our total cost of revenues for the six months ended June 30, 2011 was 76.2%, compared to 80.8% for the same period in 2010.
The decrease in total cost of revenues as a percentage of total revenues is due to the 18.2% increase in Electricity Segment revenues, which
outpaced the 8.6% increase in Electricity Segment cost of revenues.

Electricity Segment

Total cost of revenues attributable to our Electricity Segment for the six months ended June 30, 2011 was $128.1 million, compared to $118.0
million for the six months ended June 30, 2010, which represented an 8.6% increase in total cost of revenues for such segment. We incurred
higher costs associated with operating and maintaining the North Brawley power plant in the first half of 2011 ($24.8 million), compared to the
first half of 2010 ($21.5 million). Nevertheless the cost per MWh in the six months ended June 30, 2011 decreased compared to the six months
ended June 30, 2010, as a result of lower maintenance costs in the second quarter of 2011, which were offset by: (i) the higher costs in the North
Brawley power plant, as described above; and (ii) higher depreciation costs in the Mammoth complex, resulting from the plan to repower the
complex by replacing part of the old units with new Ormat-manufactured equipment. As a percentage of total electricity revenues, the total cost
of revenues attributable to our Electricity Segment for the six months ended June 30, 2011 was 80.4%, compared to 87.5% for the six months
ended June 30, 2010.

Product Segment

Total cost of revenues attributable to our Product Segment for the six months ended June 30, 2011 was $26.1 million, compared to $26.6 million
for the six months ended June 30, 2010, which represented a 1.6% decrease in total cost of revenues related to such segment. As a percentage of
total Product Segment revenues, our total cost of revenues attributable to this segment for the six months ended June 30, 2011 was 60.8%,
compared to 60.3% for the six months ended June 30, 2010.

Research and Development Expenses

Research and development expenses for the six months ended June 30, 2011 were $4.8 million, compared to $6.9 million for the six months
ended June 30, 2010, which represented a 30.5% decrease. This decrease is primarily attributable to the costs related to an experimental REG
plant specifically designed to use the residual energy from the vaporization process at LNG regasification terminals, including developing and
building a unit at a customer�s premises in Spain, which decreased to $0.8 million in the six months ended June 30, 2011, from $5.0 million in
the six months ended June 30, 2010. The decrease is due to the fact that the majority of the costs related to the experimental REG plant were
incurred through the second quarter of 2010. Construction of the plant commenced in the third quarter of 2010 and was substantially completed
in the second quarter of 2011. In the six months ended June 30, 2011, we recognized $7.9 million as revenue representing the amount we
received
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from the customer in July 2011 following deemed acceptance in the second quarter of 2011. Upon completion of final acceptance tests, we will
be paid by the customer approximately $8.0 million for the remainder of the agreement, which we expect to recognize as revenue in the fourth
quarter of 2011, or in 2012. Our research and development activities during the six months ended June 30, 2011 also included: (i) continued
development of EGS; and (ii) development of a solar thermal system for the production of electricity.

Selling and Marketing Expenses

Selling and marketing expenses for the six months ended June 30, 2011 were $6.4 million, compared to $5.9 million for the six months ended
June 30, 2010, which represented an 8.4% increase. Such increase is attributable to a different mix of the Product Segment customer orders, with
higher selling and marketing expenses. Selling and marketing expenses for the six months ended June 30, 2011 constituted 3.2% of total
revenues, compared to 3.3% for the six months ended June 30, 2010.

General and Administrative Expenses

General and administrative expenses for the six months ended June 30, 2011 were $14.5 million, compared to $14.0 million for the six months
ended June 30, 2010. General and administrative expenses for the six months ended June 30, 2011 constituted 7.2% of total revenues, compared
to 7.8% for the six months ended June 30, 2010.

Write-off of Unsuccessful Exploration Activities

Write-off of unsuccessful exploration activities for the six months ended June 30, 2010 was $3.1 million, which represented the write-off of
exploration costs related to the Gabbs Valley project, which we determined in the second quarter of 2010 would not support commercial
operations. We did not have a write-off of unsuccessful exploration activities in the six months ended June 30, 2011.

Operating Income (Loss)

Operating income for the six months ended June 30, 2011 was $22.5 million, compared to $4.5 million for the six months ended June 30, 2010.
Such increase of $18.0 million in operating income was principally attributable to an increase in our Electricity Segment gross margin due to the
increase in the Electricity Segment revenues, as described above, and to a decrease in the write-off of unsuccessful exploration activities.
Operating income attributable to our Electricity Segment for the six months ended June 30, 2011 was $13.8 million, compared to an operating
loss of $2.0 million for the six months ended June 30, 2010. Operating income attributable to our Product Segment for the six months ended
June 30, 2011 was $8.7 million, compared to $6.5 million for the six months ended June 30, 2010.

Interest Expense, Net

Interest expense, net, for the six months ended June 30, 2011 was $30.5 million, compared to $19.1 million for the six months ended June 30,
2010, which represented a 59.5% increase. The $11.4 million increase is primarily due to: (i) the issuance of Senior Unsecured Bonds in August
2010 and February 2011, as discussed elsewhere in this report; and (ii) a $4.7 million loss on interest rate lock transactions relating to the
proposed DOE loan guarantee transaction, which are not accounted for as hedge transactions in the six months ended June 30, 2011. The
increase was partially offset by: (i) an increase of $1.4 million in interest capitalized to projects as a result of increased aggregate investment in
projects under construction; and (ii) a decrease in interest expense as a result of principal repayments.
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Income Attributable to Sale of Tax Benefits

Income attributable to the sale of tax benefits to institutional equity investors (as described in �OPC Transaction� below) for the six months ended
June 30, 2011 was $5.3 million, compared to $4.2 million for the six months ended June 30, 2010. This income represents the value of PTCs and
taxable income or loss generated by OPC and allocated to the investors. The increase resulted from the sale of Class B membership units of OPC
LLC to JPM Capital Corporation on February 3, 2011.

Income Taxes

Income tax benefit for the six months ended June 30, 2011 was $0.4 million, compared to income tax benefit of $5.9 million for the six months
ended June 30, 2010. The effective tax rate for the six months ended June 30, 2011 was 63.1%, compared to 53.8% for the six months ended
June 30, 2010. The change in the effective tax rate primarily resulted from a higher impact of PTCs on the effective tax rate due to a lower
projected pre-tax annual income.

Loss from Continuing Operations

Loss from continuing operations for the six months ended June 30, 2011 was $0.7 million, compared to $4.1 million for the six months ended
June 30, 2010. Such decrease of $3.3 million was principally attributable to: (i) an $18.0 million increase in operating income; and (ii) a $1.1
million increase in income attributable to the sale of tax benefits. The increase was partially offset by: (i) an $11.4 million increase in interest
expense; and (ii) a $5.5 million decrease in income tax benefit.

Discontinued Operations

In January 2010, a former shareholder of GDL exercised a call option to purchase from us our shares in GDL for approximately $2.8 million. In
addition, we received $17.7 million to repay the loan our subsidiary provided to GDL to build the plant. We did not exercise our right of first
refusal and, therefore, we transferred our shares in GDL to the former shareholder. As a result, we recorded an after-tax gain of $4.3 million in
the six months ended June 30, 2010. The operations of GDL have been included in discontinued operations for all periods prior to the sale of
GDL in January 2010.

Net Income (Loss)

Net loss for the six months ended June 30, 2011 was $0.7 million, compared to net income of $0.3 million for the six months ended June 30,
2010. The decrease in net income was principally attributable to the decrease in income from discontinued operations of $4.3 million, offset by
the decrease in loss from continuing operations in the amount of $3.3 million, as discussed above.

Liquidity and Capital Resources

Our principal sources of liquidity have been derived from cash flows from operations, the issuance of our common stock in public and private
offerings, proceeds from third party debt in the form of borrowings under credit facilities and private offerings, issuance by Ormat Funding
Corp. (OFC) and OrCal Geothermal Inc. (OrCal) of their respective Senior Secured Notes, project financing (including the Puna lease and the
OPC Transaction described below), and a cash grant we received under the ARRA relating to the North Brawley power plant. We have utilized
this cash to fund our acquisitions, develop and construct power generation plants, and meet our other cash and liquidity needs.

As of June 30, 2011, we have access to the following sources of funds: (i) $67.4 million in cash, cash equivalents and marketable securities; and
(ii) $196.0 million of unused corporate borrowing capacity under existing committed lines of credit with different commercial banks.
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Our estimated capital needs for the remainder of 2011 include approximately $208 million for capital expenditures on new projects in
development or construction, exploration activity, operating projects, and machinery and equipment, as well as $46.6 million for debt
repayment.

We expect to finance these requirements with: (i) the sources of liquidity described above; (ii) cash flows from our operations; (iii) additional
borrowing capacity under future lines of credit with commercial banks that are under negotiations; (iv) future project financing and refinancing;
and (v) cash grants available to us under the ARRA relating to new projects that will be placed in service before the end of 2013. Management
believes that these sources will meet our anticipated liquidity, capital expenditures and other investment requirements. Our shelf registration
statement on Form S-3, which was declared effective on October 2, 2008, provides us with the ability to raise additional capital of up to $1.5
billion through the issuance of securities, subject to market conditions. We intend to file a new shelf registration statement on Form S-3 that will
replace the existing registration statement before its expiration date of October 1, 2011.

Third Party Debt

Our third party debt is composed of two principal categories. The first category consists of project finance debt or acquisition financing that we
or our subsidiaries have incurred for the purpose of developing and constructing, refinancing or acquiring our various projects, which are
described under the heading �Non-Recourse and Limited-Recourse Third Party Debt�. The second category consists of debt incurred by us or our
subsidiaries for general corporate purposes, which are described under the heading �Full-Recourse Third Party Debt�.

Non-Recourse and Limited-Recourse Third Party Debt

OFC Senior Secured Notes � Non Recourse

On February 13, 2004, OFC, one of our subsidiaries, issued $190.0 million, 8 1/4% Senior Secured Notes (OFC Senior Secured Notes) in an
offering subject to Rule 144A and Regulation S of the Securities Act of 1933, as amended (the Securities Act), for the purpose of refinancing the
acquisition cost of the Brady, Ormesa and Steamboat 1/1A power plants, and the financing of the acquisition cost of the Steamboat 2/3 power
plants. The OFC Senior Secured Notes have a final maturity date of December 30, 2020. Principal and interest on the OFC Senior Secured Notes
are payable in semi-annual payments which commenced on September 30, 2004. The OFC Senior Secured Notes are collateralized by
substantially all of the assets of OFC and those of its wholly owned subsidiaries and are fully and unconditionally guaranteed by all of the
wholly owned subsidiaries of OFC. There are various restrictive covenants under the OFC Senior Secured Notes, which include limitations on
additional indebtedness and payment of dividends. As of June 30, 2011, OFC was in compliance with the covenants under the OFC Senior
Secured Notes. As of June 30, 2011, there were $130.8 million of OFC Senior Secured Notes outstanding.

OrCal Secured Notes � Non-Recourse

On December 8, 2005, OrCal, one of our subsidiaries, issued $165.0 million, 6.21% Senior Secured Notes (OrCal Senior Secured Notes) in an
offering subject to Rule 144A and Regulation S of the Securities Act, for the purpose of refinancing the acquisition cost of the Heber power
plants. The OrCal Senior Secured Notes have been rated BBB- by Fitch. The OrCal Senior Secured Notes have a final maturity date of
December 30, 2020. Principal and interest on the OrCal Senior Secured Notes are payable in semi-annual payments that commenced on
September 30, 2006. The OrCal Senior Secured Notes are collateralized by substantially all of the assets of OrCal and those of its wholly owned
subsidiaries and are fully and unconditionally guaranteed by all of the wholly owned subsidiaries of OrCal. There are various restrictive
covenants under the OrCal Senior Secured
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Notes, which include limitations on additional indebtedness and payment of dividends. As of June 30, 2011, OrCal was in compliance with the
covenants under the OrCal Senior Secured Notes. As of June 30, 2011, there were $93.2 million of OrCal Senior Secured Notes outstanding.

Olkaria III Loan � Non-Recourse

OrPower 4, Inc. (OrPower 4), has a project financing loan of $105.0 million which refinanced its investment in the 48 MW Olkaria III
geothermal power plant located in Kenya. The loan was provided by a group of European Development Finance Institutions arranged by DEG �
Deutsche Investitions- und Entwicklungsgesellschaft mbH (DEG). The loan will mature on December 15, 2018, and is payable in 19 equal
semi-annual installments. Interest on the loan is variable based on 6-month LIBOR plus 4.0%. We fixed the interest rate on $77.0 million of the
loan at 6.90% per annum. There are various restrictive covenants under the loan, which include limitations on OrPower 4�s ability to make
distributions to its shareholders. As of June 30, 2011, OrPower 4 was in compliance with the covenants under the loan. As of June 30, 2011,
$82.9 million of the Olkaria III loan was outstanding.

Amatitlan Loan � Non-Recourse

Ortitlan Limitada (Ortitlan), entered into a note purchase agreement in an aggregate principal amount of $42.0 million which refinanced its
investment in the 20 MW Amatitlan geothermal power plant located in Amatitlan, Guatemala. The loan was provided by TCW Global Project
Fund II, Ltd. The loan will mature on June 15, 2016, and is payable in 28 quarterly installments, that commenced on September 15, 2009. The
annual interest rate on the loan is 9.83%, but the effective cost for us is approximately 8%, due to the elimination, following the refinancing, of
the political risk insurance premiums that we had been paying on our equity investment in the project. There are various restrictive covenants
under the loan, which include limitations on Ortitlan�s ability to make distributions to its shareholders. As of June 30, 2011, Ortitlan was in
compliance with the covenants under the loan. As of June 30, 2011, $37.9 million of the Amatitlan loan was outstanding.

Senior Loan from International Finance Corporation (IFC) � (The Zunil Power Plant) � Non-Recourse

Orzunil I de Electricidad, Limitada (Orzunil), a wholly owned subsidiary in Guatemala, has a senior loan agreement with IFC. The loan, of
which $0.9 million was outstanding as of June 30, 2011, has a fixed annual interest rate of 11.775%, and matures on November 15, 2011. There
are various restrictive covenants under the senior loan, which include limitations on Orzunil�s ability to make distributions to its shareholders. As
of June 30, 2011, Orzunil was in compliance with the covenants under this senior loan.

New Financing of Our Projects

Financing of the North Brawley Power Plant

We refinanced a portion of the equity invested in the North Brawley power plant with the cash grant we received under the ARRA in September
2010. We expect that once we bring the power plant closer to its original design capacity, we will be able to refinance a portion of the remainder
of the equity invested with long-term debt.

Financing for Jersey Valley, McGinness Hills and Tuscarora Projects in Nevada

Our subsidiary, Ormat Nevada, has engaged John Hancock to arrange senior secured construction and term loan facilities under a DOE loan
guarantee program of up to $350 million for three geothermal projects currently
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under construction in Nevada. The three projects are the Jersey Valley, McGinness Hills and Tuscarora geothermal projects. Construction of all
three projects has already commenced with commercial operation of the first phase of each project expected between 2011 and 2013.

The availability of the credit facilities is subject to various conditions, including execution of mutually satisfactory documentation and approval
of the DOE.

In June 2011, following a due diligence review of the three projects conducted by John Hancock and the DOE, we received an offer of a
conditional commitment which may lead to a loan guarantee, although we have no assurance this will occur.

Full-Recourse Third Party Debt

In December 2008, our wholly owned subsidiary, Ormat Nevada, entered into an amendment of its credit agreement with Union Bank, N.A.
(Union Bank), extending the final maturity of the facility and increasing its total amount to $37.5 million. Under the credit agreement, Ormat
Nevada can request extensions of credit in the form of loans and/or the issuance of one or more letters of credit. Union Bank is currently the sole
lender and issuing bank under the credit agreement, but is also designated as an administrative agent on behalf of banks that may, from time to
time in the future, join the credit agreement as parties thereto. In connection with this transaction, we have entered into a guarantee in favor of
the administrative agent for the benefit of the banks, pursuant to which we agreed to guarantee Ormat Nevada�s obligations under the credit
agreement. Ormat Nevada�s obligations under the credit agreement are otherwise unsecured by any of its (or any of its subsidiaries�) assets.

Loans and draws under the letters of credit (if any) under the credit agreement will bear interest at a floating rate based on the Eurodollar plus a
margin. There are various restrictive covenants under the credit agreement, which include maintaining certain levels of tangible net worth,
leverage ratio, minimum coverage ratio, and a distribution coverage ratio. In addition, there are restrictions on dividend distributions in the event
of a payment default or noncompliance with such ratios, and Ormat Nevada is subject to a negative pledge in favor of Union Bank.

As of June 30, 2011, letters of credit in the aggregate amount of $33.2 million remain issued and outstanding under this credit agreement with
Union Bank.

We also have credit agreements with five commercial banks for an aggregate amount of $370.0 million. Under the terms of these credit
agreements, we, or our Israeli subsidiary, Ormat Systems, can request: (i) extensions of credit in the form of loans and/or the issuance of one or
more letters of credit in the amount of up to $265.0 million; and (ii) the issuance of one or more letters of credit in the amount of up to $105.0.
The credit agreements mature between October 2011 and September 2013. Loans and draws under the credit agreements or under any letters of
credit will bear interest at the respective bank�s cost of funds plus a margin. Credit agreements in the amount of $115.0 million are due to expire
in the fourth quarter of 2011. We are currently negotiating the extension of these credit agreements for up to three years. We anticipate that these
extensions will include an increase in the annual average interest rates.

We have a $20.0 million term loan with a group of financial institutions, which matures on July 16, 2015, is payable in 12 semi-annual
installments that commenced January 16, 2010, and bears annual interest of 6.5%. As of June 30, 2011, $15.7 million was outstanding under this
loan.

We have a $20.0 million term loan with a group of financial institutions, which matures on August 1, 2017, is payable in 12 semi-annual
installments commencing February 1, 2012, and bears annual interest at 6-month LIBOR plus 5.0%. As of June 30, 2011, $20.0 million was
outstanding under this loan.
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We have a $20.0 million term loan with a group of institutional investors, which matures on November 16, 2016, is payable in 10 semi-annual
installments commencing May 16, 2012, and bears annual interest of 5.75%. As of June 30, 2011, $20.0 million was outstanding under this loan.

We have a $50.0 million term loan with a commercial bank, which matures on November 10, 2014, is payable in 10 semi-annual installments
that commenced May 10, 2010, and bears annual interest at 6-month LIBOR plus 3.25%. As of June 30, 2011, $35.0 million was outstanding
under this loan.

We have an aggregate principal amount of approximately $250.0 million of Senior Unsecured Bonds issued and outstanding. We issued
approximately $142.0 million of these bonds in August 2010 and an additional $107.5 million in February 2011. Subject to early redemption, the
principal of the bonds is repayable in a single bullet payment upon the final maturity of the bonds on August 1, 2017. The bonds bear interest at
a fixed rate of 7% per annum, payable semi-annually. The bonds that we issued in February 2011 were issued at a premium which reflects an
effective fixed interest of 6.75% per annum. We issued the bonds outside the United States to investors who are not �U.S. persons� in an
unregistered offering pursuant to, and subject to the requirements of, Regulation S under the Securities Act.

Our obligations under the credit agreements, the loan agreements, and the trust instrument governing the bonds, described above, are unsecured,
but we are subject to a negative pledge in favor of the banks and the other lenders and certain other restrictive covenants. These include, among
other things, a prohibition on: (i) creating any floating charge or any permanent pledge, charge or lien over our assets without obtaining the prior
written approval of the lender; (ii) guaranteeing the liabilities of any third party without obtaining the prior written approval of the lender; and
(iii) selling, assigning, transferring, conveying or disposing of all or substantially all of our assets, or a change of control in our ownership
structure. Some of the credit agreements, the loan agreements, and the trust instrument contain cross-default provisions with respect to other
material indebtedness owed by us to any third party. In some cases, we have agreed to maintain certain financial ratios such as a debt service
coverage ratio, a debt to equity ratio, and a debt to adjusted EBITDA ratio. There are also certain restrictions on distribution of dividends. The
failure to perform or comply with any of the covenants set forth in such agreements, subject to various cure periods, would result in the
occurrence of an event of default and would enable the lenders to accelerate all amounts due under each such agreement.

We are currently in compliance with our covenants with respect to the credit agreements, the loan agreements and the trust instrument, and
believe that compliance with the restrictive covenants, financial ratios and other terms of any of our (or Ormat Systems�) full-recourse bank credit
agreements will not materially impact our business plan or plan of operations.

Letters of Credit

Some of our customers require our project subsidiaries to post letters of credit in order to guarantee their respective performance under relevant
contracts. We are also required to post letters of credit to secure our obligations under various leases and licenses and may, from time to time,
decide to post letters of credit in lieu of cash deposits in reserve accounts under certain financing arrangements. In addition, our subsidiary,
Ormat Systems, is required from time to time to post performance letters of credit in favor of our customers with respect to orders of products.

Three commercial banks have issued such performance letters of credit in favor of our customers from time to time. As of June 30, 2011, such
banks have issued letters of credit totaling $39.7 million. These letters of credit were not issued under the credit agreements discussed under
�Full-Recourse Third Party Debt� above.

In addition, we and certain of our subsidiaries may request letters of credit under the credit agreements with Union Bank and five other
commercial banks as described under �Full-Recourse Third Party Debt� above. As of June 30, 2011, letters of credit in the aggregate amount of
$68.6 million remained issued and outstanding under the Union Bank credit agreement and our other agreements with commercial banks.
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Puna Project Lease Transactions

On May 19, 2005, our subsidiary in Hawaii, Puna Geothermal Venture (PGV), entered into a transaction involving the Puna geothermal power
plant located on the Big Island of Hawaii. The transaction was concluded with financing parties by means of a leveraged lease transaction. A
secondary stage of the lease transaction relating to two new geothermal wells that PGV drilled in the second half of 2005 (for production and
injection) was completed on December 30, 2005. Pursuant to a 31-year head lease, PGV leased its geothermal power plant to the
abovementioned financing parties in return for deferred lease payments by such financing parties to PGV in the aggregate amount of $83.0
million.

OPC Transaction

In June 2007, our wholly owned subsidiary, Ormat Nevada, entered into agreements with affiliates of Morgan Stanley & Co. Incorporated
(Morgan Stanley Geothermal LLC) and Lehman Brothers Inc. (Lehman-OPC LLC (Lehman-OPC)), under which those investors purchased, for
cash, interests in a newly formed subsidiary of Ormat Nevada, OPC, entitling the investors to certain tax benefits (such as PTCs and accelerated
depreciation) and distributable cash associated with four geothermal power plants.

The first closing under the agreements occurred in 2007 and covered our Desert Peak 2, Steamboat Hills, and Galena 2 power plants. The
investors paid $71.8 million at the first closing. The second closing under the agreements occurred in 2008 and covered the Galena 3 power
plant. The investors paid $63.0 million at the second closing.

Ormat Nevada continues to operate and maintain the power plants. Under the agreements, Ormat Nevada initially received all of the
distributable cash flow generated by the power plants, while the investors received substantially all of the PTCs and the taxable income or loss
(together, the Economic Benefits). Once it recovers the capital that it invested in the power plants, which occurred in the fourth quarter of 2010,
the investors receive both the distributable cash flow and the Economic Benefits. The investors� return is limited by the term of the transaction.
Once the investors reach a target after-tax yield on their investment in OPC (the Flip Date), Ormat Nevada will receive 95% of both distributable
cash and taxable income, on a going forward basis. Following the Flip Date, Ormat Nevada also has the option to buy out the investors�
remaining interest in OPC at the then-current fair market value or, if greater, the investors� capital account balances in OPC. Should Ormat
Nevada exercise this purchase option, it would thereupon revert to being sole owner of the power plants.

The Class B membership units are provided with a 5% residual economic interest in OPC. The 5% residual interest commences on achievement
by the investors of a contractually stipulated return that triggers the Flip Date. The actual Flip Date is not known with certainty, and is
determined by the operating results of OPC. This residual 5% interest represents a noncontrolling interest and is not subject to mandatory
redemption or guaranteed payments.

Our voting rights in OPC are based on a capital structure that is comprised of Class A and Class B membership units. We own, through our
subsidiary, Ormat Nevada, all of the Class A membership units, which represent 75% of the voting rights in OPC. The investors own all of the
Class B membership units, which represent 25% of the voting rights of OPC. Other than in respect of customary protective rights, all operational
decisions in OPC are decided by the vote of a majority of the membership units. Following the Flip Date, Ormat Nevada�s voting rights will
increase to 95% and the investors� voting rights will decrease to 5%. Ormat Nevada retains the controlling voting interest in OPC both before and
after the Flip Date and therefore continues to consolidate OPC.

On October 30, 2009, Ormat Nevada acquired from Lehman-OPC all of the Class B membership units of OPC held by Lehman-OPC pursuant to
a right of first offer for a purchase price of $18.5 million.
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On February 3, 2011, Ormat Nevada sold to JPM Capital Corporation (JPM) all of the Class B membership units of OPC that it had acquired on
October 30, 2009 for a sale price of $24.9 million in cash.

Liquidity Impact of Uncertain Tax Positions

As discussed in Note 17 to our condensed consolidated financial statements set forth in Item 1 of this quarterly report, we have a liability
associated with unrecognized tax benefits and related interest and penalties in the amount of approximately $4.4 million as of June 30, 2011.
This liability is included in long-term liabilities in our consolidated balance sheet because we generally do not anticipate that settlement of the
liability will require payment of cash within the next twelve months. We are not able to reasonably estimate when we will make any cash
payments required to settle this liability, but believe that the ultimate settlement of our obligations will not materially affect our liquidity.

Dividend

The following are the dividends declared by us during the past two years:

Date Declared
Dividend Amount

per Share Record Date Payment Date
August 5, 2009 $ 0.06 August 18, 2009 August 27, 2009
November 4, 2009 $ 0.06 November 18, 2009 December 1, 2009
February 23, 2010 $ 0.12 March 16, 2010 March 25, 2010
May 5, 2010 $ 0.05 May 18, 2010 May 25, 2010
August 4, 2010 $ 0.05 August 17, 2010 August 26, 2010
November 2, 2010 $ 0.05 November 17, 2010 November 30, 2010
February 22, 2011 $ 0.05 March 15, 2011 March 24, 2011
May 4, 2011 $ 0.04 May 18, 2011 May 25, 2011
August 3, 2011 $ 0.04 August 16, 2011 August 25, 2011

Historical Cash Flows

The following table sets forth the components of our cash flows for the relevant periods indicated:

Six Months Ended June 30,
2011 2010

(In thousands)
Net cash provided by operating activities $ 39,506 $ 58,934
Net cash used in investing activities (135,741) (109,014) 
Net cash provided by financing activities 57,758 57,968
Net change in cash and cash equivalents (38,477) 7,888

For the Six Months Ended June 30, 2011

Net cash provided by operating activities for the six months ended June 30, 2011 was $39.5 million, compared to $58.9 million for the six
months ended June 30, 2010. The net decrease of $19.4 million resulted primarily from: (i) a decrease in net income to net loss of $0.7 million in
the six months ended June 30, 2011, from net income of $0.3 million in the six months ended June 30, 2010, mainly as a result of the increase in
interest expense, net and the decrease in income tax benefit, which was partially offset by the increase in operating income, as described above;
(ii) an increase in receivables of $17.3 million in the six months ended June 30, 2011, compared to a decrease of $4.2 million in the six months
ended June 30, 2010, as a result of timing of collections from our customers; and (iii) a decrease in accounts payable and accrued expenses of
$8.6 million in the six months ended June 30, 2011, compared to an increase of $9.4 million in the six months ended
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June 30, 2010, as a result of timing of payments to our vendors. Such decrease was partially offset by: (i) an increase of $7.7 million in
depreciation and amortization mainly due to the placement in service of our Jersey Valley power plant in January 2011, and higher depreciation
in the Mammoth complex, resulting from the plan to repower the complex by replacing part of the old units with new Ormat-manufactured
equipment, as described above; and (ii) a gain on sale of GDL of $6.3 million in the six months ended June 30, 2010; and (iii) an increase in
billing in excess of costs and estimated earnings on uncompleted contracts, net of $21.2 million relating to our Product Segment in the six
months ended June 30, 2011, as a result of timing in billing of our customers compared to an increase of $10.2 million in the six months ended
June 30, 2010.

Net cash used in investing activities for the six months ended June 30, 2011 was $135.7 million, compared to $109.0 million for the six months
ended June 30, 2010. The principal factors that affected our net cash used in investing activities during the six months ended June 30, 2011
were: (i) capital expenditures of $109.6 million, primarily for our facilities under construction; (ii) net increase of $3.8 million in restricted cash,
cash equivalents and marketable securities; and (iii) net increase of $22.1 million in marketable securities. The principal factors that affected our
net cash used in investing activities during the six months ended June 30, 2010 were capital expenditures of $139.2 million, primarily for our
power facilities under construction, offset by: (i) a $7.7 million decrease in restricted cash, cash equivalents and marketable securities; and
(ii) $19.6 million received from the sale of GDL.

Net cash provided by financing activities for the six months ended June 30, 2011 was $57.8 million, compared to $58.0 million for the six
months ended June 30, 2010. The principal factors that affected the net cash provided by financing activities during the six months ended
June 30, 2011 were: (i) the issuance of an aggregate amount of approximately $107.4 million Senior Unsecured Bonds in February 2011; and
(ii) proceeds from the sale of all of the Class B membership units of OPC acquired on October 30, 2009 for a sale price of $24.9 million, offset
by: (i) the repayment of long-term debt in the amount of $23.0 million; (ii) a net decrease of $38.0 million against our revolving lines of credit
with commercial banks; (iii) cash paid to non-controlling interest in the amount of $7.0 million; and (iv) the payment of a dividend to our
shareholders in the amount of $4.1 million. The principal factor that affected our net cash provided by financing activities during the six months
ended June 30, 2010 was $100.4 million drawn under revolving lines of credit from commercial banks, which was offset by: (i) the repayment of
long-term debt in the amount of $34.7 million; and (ii) the payment of a dividend to our shareholders in the amount of $7.7 million.

Adjusted EBITDA

Adjusted EBITDA for the three months ended June 30, 2011 was $47.7 million, compared to $24.0 million in the three months ended June 30,
2010. Adjusted EBITDA for the six months ended June 30, 2011 was $74.8 million, compared to $56.1 million for the six months ended
June 30, 2010. Adjusted EBITDA includes consolidated EBITDA and our share in the interest, taxes, depreciation and amortization related to
our unconsolidated 50% interest in the Mammoth complex in California in the three and six months ended June 30, 2010.

We calculate EBITDA as net income before interest, taxes, depreciation and amortization. We calculate adjusted EBITDA to include
depreciation and amortization, interest and taxes attributable to our equity investments in the Mammoth complex. EBITDA and adjusted
EBITDA are not measurements of financial performance or liquidity under GAAP and should not be considered as an alternative to cash flow
from operating activities or as a measure of liquidity or an alternative to net earnings as indicators of our operating performance or any other
measures of performance derived in accordance with GAAP. EBITDA and adjusted EBITDA are presented because we believe they are
frequently used by securities analysts, investors and other interested parties in the evaluation of a Company�s ability to service and/or incur debt.
However, other companies in our industry may calculate EBITDA and adjusted EBITDA differently than we do. This information should not be
considered in isolation or as a substitute for, or superior to, measures of financial performance prepared in accordance with GAAP or other
non-GAAP financial measures.
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The following table reconciles net cash provided by operating activities to EBITDA and adjusted EBITDA, for the six-month periods ended
June 30, 2011 and 2010:

Three Months Ended June 30, Six Months Ended June 30,
        2011                2010                2011                2010        

(in thousands) (in thousands)
Net cash provided by operating activities $ 26,440 $ 10,694 $ 39,506 $ 58,934
Adjusted for:
Interest expense, net (excluding amortization of deferred financing
costs) 16,528 8,754 28,824 17,775
Interest income (716) (95) (851) (292) 
Income tax benefit (1,007) (3,935) (421) (3,916) 
Adjustments to reconcile net income to net cash provided by
operating activities (excluding depreciation and amortization) 6,433 7,692 7,772 (18,314) 

EBITDA 47,678 23,110 74,830 54,187
Interest, taxes, depreciation and amortization attributable to the
Company�s equity interest in Mammoth-Pacific L.P. � 939 � 1,912

Adjusted EBITDA $ 47,678 $ 24,049 $ 74,830 $ 56,099

Net cash used in investing activities $ (27,817) $ (44,033) $ (135,741) $ (109,014) 

Net cash provided by financing activities $ 5,040 $ 44,423 $ 57,758 $ 57,968

Capital Expenditures

Our capital expenditures primarily relate to two principal components: (i) the enhancement of our existing power plants and (ii) the development
and construction of new power plants. We expect that the following enhancements of our existing power plants and the construction of new
power plants will be funded initially from internally generated cash or other available corporate resources, which we expect to subsequently
refinance with limited or non-recourse debt at the project level.

McGinness Hills Project     We are currently developing the first phase of the 30 MW McGinness Hills project on Bureau of Land Management
leases located in Lander County, Nevada. Field development is in process, the power plant equipment is in transit to the site, we have obtained
part of the required construction permits and the environmental assessment is still in process. We signed a 20-year PPA with Nevada Power
Company, which was approved by the PUCN on July 28, 2010. Commercial operation of the project�s first phase is expected in 2012. The
National Environmental Policy Act (NEPA) process is in progress in order to comply with the requirements under the DOE 1705 loan guarantee
program.

Tuscarora Project     We are currently developing the first phase (18 MW) of the Tuscarora project on private land located in Elko County,
Nevada. Field development has been completed, civil work is in process and mechanical work has begun. We have obtained most of the required
construction permits. We signed a 20-year PPA with Nevada Power Company, which was approved by the PUCN on July 28, 2010. Commercial
operation of the project�s first phase is expected in 2012. The NEPA process is in progress in order to comply with the requirements under the
DOE 1705 loan guarantee program.

Carson Lake Project     We plan to develop the 20 MW Carson Lake project on Bureau of Land Management leases located in Churchill County,
Nevada. Approval by Bureau of Land Management for the required Environmental Impact Study is pending, and therefore there is no certainty
about the completion date of this project.
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Mammoth Complex     We plan to repower the Mammoth complex located in Mammoth Lakes, California, by replacing part of the old units with
new Ormat-manufactured equipment. The replacement of the equipment will optimize generation and add approximately 3 MW of generating
capacity to the complex. We have started the equipment fabrication for the replacement of the old generating equipment with modern units
designed and manufactured by us.

CD 4 Project     We are currently developing 30 MW of new capacity at the Mammoth complex, on land which is comprised mainly of BLM
leases. We have commenced field development and have drilled a successful production well, and the drilling of additional wells is continuing.
The project is expected to be completed in 2013.

Olkaria III Phase 3     We are currently developing Phase 3 of the Olkaria III complex located in Naivasha, Kenya. Field development has
started, we are drilling three wells and manufacturing of the power plant equipment is in progress. We amended and restated the PPA with
KPLC, the off-taker of the Olkaria III complex. The amended and restated PPA governs our construction of, and KPLC�s purchase of electricity
from, a new 36 MW power plant at the Olkaria III complex. The new power plant is scheduled to come online in 2013.

Wild Rose (formerly DH Wells) Project     We are currently developing the 15 to 20 MW Wild Rose project located in Mineral County, Nevada.
We recently completed the drilling of two wells in the shallow resource and are continuing with the drilling activity. The new power plant is
scheduled to come online in 2013. The final output will be determined based on exploration results.

The Jersey Valley power plant is currently operating at a generation level below its design capacity, primarily as a result of the need to shut
down one of the injection wells which has suffered interference from an old mining well that was drilled on the property before we acquired the
land and which we believe was not adequately plugged and abandoned by the mining operator. We plan to drill additional wells in order to add
injection capacity for the power plant. We have applied for the necessary permits and expect to receive such permits and complete the additional
drilling by the end of 2011. Due to the delay in completing the power plant and reaching the design generation capacity, we will need to obtain
an extension of time from the PPA offtaker to avoid missing the current completion milestone under the PPA and to be able to meet the
electricity delivery obligations under the PPA.

We have estimated approximately $728 million in capital expenditures for construction of the abovementioned projects under construction and
that are expected to be completed by 2013 of which we have invested approximately $192.0 million as of June 30, 2011. We expect to invest an
additional $131 million during the remainder of 2011. The remaining $405 million will be invested in 2012 and 2013.

In addition, we estimate approximately $77 million in additional capital expenditures in the remainder of 2011 to be allocated as follows: (i) $7
million in new projects under development; (ii) $18 million for enhancement of our operating power plants; (iii) $5 million in land acquisitions;
(iv) $20 million in exploration activities pursuant to various leases for geothermal resources in which we have started the exploration activity;
(v) $13 million in new project development, provided that part or all of the aforementioned exploration activities succeed; and (vi) $14 million
in other capital expenditures. Therefore, the total capital expenditure for the remainder of 2011 is estimated to be $208 million.

Exposure to Market Risks

Based on current conditions, we believe that we have sufficient financial resources to fund our activities and execute our business plans.
However, the cost of obtaining financing for our project needs may increase significantly or such financing may be difficult to obtain. A
prolonged economic slowdown could reduce worldwide demand for energy, including our geothermal energy, REG and other products.

One market risk to which power plants are typically exposed is the volatility of electricity prices. Our exposure to such market risk is currently
limited because our long-term PPAs (except for Puna) have fixed or
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escalating rate provisions that limit our exposure to changes in electricity prices. However, beginning in May 2012, the energy payments under
the PPAs of the Heber 1 and 2 power plants, the Ormesa complex and the Mammoth complex will be determined by reference to the relevant
power purchaser�s short run avoided costs. The Puna power plant is currently benefiting from energy prices which are higher than the floor under
the Puna PPA as a result of the high fuel costs that impact Hawaii Electric Light Company�s avoided costs.

As of June 30, 2011, 72.7% of our consolidated long-term debt was in the form of fixed rate securities, and therefore, not subject to interest rate
volatility risk. As of such date, 27.3% of our debt was in the form of a floating rate instrument, exposing us to changes in interest rates. As of
June 30, 2011, $228.5 million of our debt remained subject to some floating rate risk.

We currently maintain our surplus cash in short-term, interest-bearing bank deposits, money market securities and commercial paper (with a
minimum investment grade rating of AA by Standard & Poor�s Ratings Services).

Our cash equivalents and our portfolio of marketable securities are subject to market risk due to changes in interest rates. Fixed rate securities
may have their market value adversely impacted due to a rise in interest rates, while floating rate securities may produce less income than
expected if interest rates fall. Due in part to these factors, our future investment income may fall short of expectation due to changes in interest
rates or we may suffer losses in principal if we are forced to sell securities that decline in market value due to changes in interest rates. However,
because we classify our debt securities as �available-for-sale�, no gains or losses are recognized due to changes in interest rates unless such
securities are sold prior to maturity or declines in fair value are determined to be other-than-temporary.

Another market risk to which we are exposed is primarily related to potential adverse changes in foreign currency exchange rates, in particular
the fluctuation of the U.S. dollar versus the New Israeli Shekel (NIS). Risks attributable to fluctuations in currency exchange rates can arise
when we or any of our foreign subsidiaries borrows funds or incurs operating or other expenses in one type of currency but receives revenues in
another. In such cases, an adverse change in exchange rates can reduce our or such subsidiary�s ability to meet its debt service obligations, reduce
the amount of cash and income we receive from such foreign subsidiary, or increase such subsidiary�s overall expenses. Risks attributable to
fluctuations in foreign currency exchange rates can also arise when the currency denomination of a particular contract is not the U.S. dollar.
Substantially all of our PPAs in the international markets are either U.S. dollar-denominated or linked to the U.S. dollar. Our construction
contracts from time to time contemplate costs which are incurred in local currencies. The way we often mitigate such risk is to receive part of the
proceeds from the sale contract in the currency in which the expenses are incurred. Currently, we have forward and option contracts in place to
reduce our foreign currency exposure, and expect to continue to use currency exchange and other derivative instruments to the extent we deem
such instruments to be the appropriate tool for managing such exposure. We do not believe that our exchange rate exposure has or will have a
material adverse effect on our financial condition, results of operations or cash flows.

Concentration of Credit Risk

Our credit risk is currently concentrated with a limited number of major customers: Southern California Edison, Hawaii Electric Light Company,
Sierra Pacific Power Company and Nevada Power Company (subsidiaries of NV Energy), and Kenya Power and Lighting Co. Ltd. If any of
these electric utilities fails to make payments under its PPAs with us, such failure would have a material adverse impact on our financial
condition.

Southern California Edison accounted for 29.5% and 25.5% of the Company�s total revenues for the three months ended June 30, 2011 and 2010,
respectively, and 28.3% and 25.5% of our total revenues for the six months ended June 30, 2011 and 2010, respectively. Southern California
Edison is the power purchaser and
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revenue source for our Mammoth complex, which was accounted for under the equity method through August 1, 2010. Following our
acquisition of the remaining 50% interest in the Mammoth complex we have included the results of the Mammoth complex in our consolidated
financial statements.

Sierra Pacific Power Company and Nevada Power Company accounted for 12.0% of the Company�s total revenues for the three months ended
June 30, 2011 and 2010, respectively, and 14.1% and 16.2% of our total revenues for the six months ended June 30, 2011 and 2010,
respectively.

Hawaii Electric Light Company accounted for 11.8% and 8.0% of the Company�s total revenues for the three months ended June 30, 2011 and
2010, respectively, and 11.2% and 7.6% of our total revenues for the six months ended June 30, 2011 and 2010, respectively.

Kenya Power and Lighting Co. Ltd. accounted for 8.4% and 9.2% of the Company�s total revenues for the three months ended June 30, 2011 and
2010, respectively, and 8.6% and 9.9% of the Company�s total revenues for the six months ended June 30, 2011 and 2010, respectively.

Government Grants and Tax Benefits

The U.S. government encourages production of electricity from geothermal resources through certain tax subsidies under the recently enacted
ARRA. We are permitted to claim 30% of the eligible costs of each new geothermal power plant in the United States as an ITC against our
federal income taxes. Alternatively, we are permitted to claim a PTC, which in 2011 was 2.2 cents per kWh and which is adjusted annually for
inflation. The PTC may be claimed for ten years on the electricity output of new geothermal power plants put into service by December 31,
2013. The owner of the project must choose between the PTC and the 30% ITC described above. In either case, under current tax rules, any
unused tax credit has a 1-year carry back and a 20-year carry forward. Whether we claim the PTC or the ITC, we are also permitted to depreciate
most of the plant for tax purposes over five years on an accelerated basis, meaning that more of the cost may be deducted in the first few years
than during the remainder of the depreciation period. If we claim the ITC, our �tax basis� in the plant that we can recover through depreciation
must be reduced by half of the tax credit. If we claim a PTC, there is no reduction in the tax basis for depreciation. Companies that place
qualifying renewable energy facilities in service, during 2009, 2010 or 2011 or that begin construction of qualifying renewable energy facilities
during 2009, 2010 or 2011 and place them in service by December 31, 2013, may choose to apply for a cash grant from the U.S. Department of
Treasury (U.S. Treasury) in an amount equal to the ITC. Under the ARRA, the U.S. Treasury is instructed to pay the cash grant within 60 days
of the application or the date on which the qualifying facility is placed in service.

Production of electricity from geothermal resources is also supported under the new �Temporary Program For Rapid Deployment of Renewable
Energy and Electric Power Transmission Projects� established with the DOE as part of the DOE�s existing Innovative Technology Loan
Guarantee Program. The new program: (i) extends the scope of the existing federal loan guarantee program to cover renewable energy projects,
renewable energy component manufacturing facilities, and electricity transmission projects that embody established commercial, as well as
innovative, technologies; and (ii) provides an appropriation to cover the �credit subsidy costs� of such projects (meaning the estimated average
costs to the federal government from issuing the loan guarantee, equivalent to a lending bank�s loan loss reserve).

To be eligible for a guarantee under the new program, a supported project must break ground, and the guarantee must be issued, by
September 30, 2011.

Our subsidiary, Ormat Systems, received �Benefited Enterprise� status under Israel�s Law for Encouragement of Capital Investments, 1959 (the
Investment Law), with respect to two of its investment
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programs. As a Benefited Enterprise, Ormat Systems was exempt from Israeli income taxes with respect to income derived from the first
benefited investment for a period of two years beginning in 2004, and thereafter such income is subject to reduced Israeli income tax rates,
which will not exceed 25% for an additional five years. Ormat Systems is also exempt from Israeli income taxes with respect to income derived
from the second benefited investment for a period of two years beginning in 2007, and thereafter such income is subject to reduced Israeli
income tax rates, which will not exceed 25% for an additional five years. These benefits are subject to certain conditions, including among other
things, that all transactions between Ormat Systems and our affiliates are at arm�s length, and that the management and control of Ormat Systems
will be from Israel during the entire period of the tax benefits. A change in control should be reported to the Israel Tax Authority in order to
maintain the tax benefits. In January 2011, new legislation amending the Investment Law was enacted. Under the new legislation, a uniform rate
of corporate tax would apply to all qualified income of certain industrial companies, as opposed to the current law�s incentives that are limited to
income from a �Benefited Enterprise� during their benefits period. According to the amendment, the uniform tax rate applicable to the zone where
the production facilities of Ormat Systems are located would be 15% in 2011 and 2012, 12.5% in 2013 and 2014, and 12% in 2015 and
thereafter. Under the transitory provisions of the new legislation, Ormat Systems may opt to irrevocably comply with the new law while waiving
benefits provided under the current law or continue to comply with the current law during the next years. Changing from the current law to the
new law is permissible at any stage. Ormat Systems decided to irrevocably comply with the new law starting in 2011.

ITEM 3. QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK
We incorporate by reference the information appearing under �Exposure to Market Risks� and �Concentration of Credit Risk� in Part I, Item 2 of this
quarterly report on Form 10-Q.

ITEM 4. CONTROLS AND PROCEDURES
a. Evaluation of disclosure controls and procedures

Our management, with the participation of our Chief Executive Officer and Chief Financial Officer, evaluated the effectiveness of our disclosure
controls and procedures to ensure that the information required to be disclosed in our filings pursuant to Rule 13a-15 under the Securities and
Exchange Act of 1934, as amended, is recorded, processed, summarized and reported within the time periods specified in the Securities and
Exchange Commission�s rules and forms and to ensure that such information is accumulated and communicated to management, including our
Chief Executive Officer and Chief Financial Officer, as appropriate to allow timely decisions regarding required disclosure. Based on that
evaluation, as of June 30, 2011, our Chief Executive Officer and Chief Financial Officer have concluded that our disclosure controls and
procedures (as defined in Rules 13a-15(e) and 15d-15(e) under the Securities Exchange Act of 1934, as amended) were effective.

Because of its inherent limitations, internal control over financial reporting may not prevent or detect misstatements. Also, projections of any
evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because of changes in conditions, or that
the degree of compliance with the policies or procedures may deteriorate.

b. Changes in internal controls over financial reporting

There were no changes in our internal controls over financial reporting in the second quarter of 2011 that have materially affected or are
reasonably likely to materially affect our internal controls over financial reporting.
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PART II � OTHER INFORMATION

ITEM 1. LEGAL PROCEEDINGS
Securities Class Actions

Following the Company�s public announcement that it would restate certain of its financial results due to a change in the Company�s accounting
treatment for certain exploration and development costs, three securities class action lawsuits were filed in the United States District Court for
the District of Nevada on March 9, 2010, March 18, 2010 and April 7, 2010. These complaints assert claims against the Company and certain
officers and directors for alleged violation of Sections 10(b) and 20(a) of the Securities Exchange Act of 1934, as amended (the Exchange Act).
One complaint also asserts claims for alleged violations of Sections 11, 12(a)(2) and 15 of the Securities Act. All three complaints allege claims
on behalf of a putative class of purchasers of Company common stock between May 6, 2008 or May 7, 2008 and February 23, 2010 or
February 24, 2010. These three lawsuits were consolidated by the court in an order issued on June 3, 2010 and the court appointed three of the
Company�s stockholders to serve as lead plaintiffs.

Lead plaintiffs filed a consolidated amended class action complaint (CAC) on July 9, 2010 that asserts claims under Sections 10(b) and 20(a) of
the Exchange Act on behalf of a putative class of purchasers of Company common stock between May 7, 2008 and February 24, 2010. The CAC
alleges that certain of the Company�s public statements were false and misleading for failing to account properly for the Company�s exploration
and development costs based on the Company�s announcement on February 24, 2010 that it was going to restate certain of its financial results to
change its method of accounting for exploration and development costs in certain respects. The CAC also alleges that certain of the Company�s
statements concerning the North Brawley project were false and misleading. The CAC seeks compensatory damages, expenses, and such further
relief as the court may deem proper. The Company cannot make an estimate of the possible loss or range of loss.

Defendants filed a motion to dismiss the CAC on August 13, 2010. On March 3, 2011, the court granted in part and denied in part defendants�
motion to dismiss. The court dismissed plaintiffs� allegations that on the Company�s statements regarding the North Brawley project were false or
misleading, but did not dismiss plaintiffs� allegations regarding the 2008 restatement. Defendants answered the remaining allegations in the CAC
regarding the restatement on April 8, 2011 and the case has now entered the discovery phase. On July 22, 2011, plaintiffs filed a motion to
certify the case as a class action on behalf of a class of purchasers of Company common stock between February 25, 2009 and February 24,
2010.

The Company does not believe that these lawsuits have merit and is defending the actions vigorously.

Stockholder Derivative Cases

Four stockholder derivative lawsuits have also been filed in connection with the Company�s public announcement that it would restate certain of
its financial results due to a change in the Company�s accounting treatment for certain exploration and development costs. Two cases were filed
in the Second Judicial District Court of the State of Nevada in and for the County of Washoe on March 16, 2010 and April 21, 2010 and two
cases were filed in the United States District Court for the District of Nevada on March 29, 2010 and June 7, 2010. All four lawsuits assert
claims brought derivatively on behalf of the Company against certain of its officers and directors for alleged breach of fiduciary duty and other
claims, including waste of corporate assets and unjust enrichment.

The two stockholder derivative cases filed in the Second Judicial District Court of the State of Nevada in and for the County of Washoe were
consolidated by the court in an order dated May 27, 2010 and the plaintiffs filed a consolidated derivative complaint on September 7, 2010. In
accordance with a stipulation between the parties, defendants filed a motion to dismiss on November 16, 2010. On April 18, 2011, the court
stayed the state derivative case pending the resolution of the securities class action. The Company cannot make an estimate of the possible loss
or range of loss on the state derivative case.
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The two stockholder derivative cases filed in the United States District Court for the District of Nevada were consolidated by the Court in an
order dated August 31, 2010 and plaintiffs filed a consolidated derivative complaint on October 28, 2010. The Company filed a motion to
dismiss on December 13, 2010. On March 7, 2011, the court transferred the federal derivative case to the court presiding over the securities class
action.

The Company believes the allegations in these purported derivative actions are without merit and is defending the actions vigorously.

Other

On May 19, 2011, the Federal Energy Regulatory Commission (FERC) issued an order which denied the Company�s exemptions for
requirements relating to Sections 205 and 206 of the Federal Power Act and directed the Company�s REG facilities to make refunds to their
customers, equaling �the time value of the revenues collected during the periods of non-compliance with the qualifying facilities�, which
approximate $1.6 million. On June 17, 2011, the Company requested a rehearing to obtain relief on this refund payment.

The Company believes that it is not probable but reasonably possible that a refund payment will ultimately need to be made.

In addition, from time to time, the Company is named as a party in various lawsuits, claims and other legal and regulatory proceedings that arise
in the ordinary course of its business. These actions typically seek, among other things, compensation for alleged personal injury, breach of
contract, property damage, punitive damages, civil penalties or other losses, or injunctive or declaratory relief. With respect to such lawsuits,
claims and proceedings, the Company accrues reserves when a loss is probable and the amount of such loss can be reasonably estimated. It is the
opinion of the Company�s management that the outcome of these proceedings, individually and collectively, will not materially affect its
business, financial condition, financial results or cash flow.

ITEM 1A. RISK FACTORS
A comprehensive discussion of our risk factors is included in the �Risk Factors� section of our annual report on Form 10-K for the year ended
December 31, 2010 filed with the SEC on February 28, 2011.

ITEM 2. UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS
There were no unregistered sales of equity securities of the Company during the second fiscal quarter of 2011.

ITEM 3. DEFAULTS UPON SENIOR SECURITIES
Our management believes that we are currently in compliance with our covenants with respect to our third-party debt.

ITEM 5. OTHER INFORMATION
None.
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ITEM 6. EXHIBITS

Exhibit No. Document

  3.1 Second Amended and Restated Certificate of Incorporation, incorporated by reference to Exhibit 3.1 to Ormat
Technologies, Inc. Registration Statement on Form S-1 (File No. 333-117527) to the Securities and Exchange Commission
on July 20, 2004.

  3.2 Third Amended and Restated By-laws, incorporated by reference to Exhibit 3.2 to Ormat Technologies, Inc. Current Report
on Form 8-K to the Securities and Exchange Commission on February 26, 2009.

  3.3 Amended and Restated Limited Liability Company Agreement of OPC LLC dated June 7, 2007, by and among Ormat
Nevada Inc., Morgan Stanley Geothermal LLC, and Lehman-OPC LLC, incorporated by reference to Exhibit 3.1 to Ormat
Technologies, Inc. Current Report on Form 8-K to the Securities and Exchange Commission on June 13, 2007.

  4.1 Form of Rights Agreement by and between Ormat Technologies, Inc. and American Stock Transfer & Trust Company,
incorporated by reference to Exhibit 4.3 to Ormat Technologies, Inc. Registration Statement Amendment No. 2 on Form
S-1 (File No. 333-117527) to the Securities and Exchange Commission on October 22, 2004.

  4.2 Indenture for Senior Debt Securities, dated as of January 16, 2006, between Ormat Technologies, Inc. and Union Bank of
California, incorporated by reference to Exhibit 4.2 to Ormat Technologies, Inc. Registration Statement Amendment No. 1
on Form S-3 (File No. 333-131064) to the Securities and Exchange Commission on January 26, 2006.

  4.3 Indenture for Subordinated Debt Securities, dated as of January 16, 2006, between Ormat Technologies, Inc. and Union
Bank of California, incorporated by reference to Exhibit 4.3 to Ormat Technologies, Inc. Registration Statement
Amendment No. 1 on Form S-3 (File No. 333-131064) to the Securities and Exchange Commission on January 26, 2006.

  4.4 Deed of Trust, dated as of August 3, 2010, between Ormat Technologies, Inc. and Ziv Haft Trust Company Ltd., as trustee,
incorporated by reference to Exhibit 4.1 to Ormat Technologies, Inc. Current Report on Form 8-K to the Securities and
Exchange Commission on February 2, 2011.

  4.5 Addendum, dated as of January 27, 2011, to the Deed of Trust, dated as of August 3, 2010, between Ormat Technologies,
Inc. and Ziv Haft Trust Company Ltd., as trustee, incorporated by reference to Exhibit 4.2 to Ormat Technologies, Inc.
Current Report on Form 8-K to the Securities and Exchange Commission on February 2, 2011.

  4.6 Form of Bond issued pursuant to the Deed of Trust, dated as of August 3, 2010 (as amended or supplemented), between
Ormat Technologies, Inc. and Ziv Haft Trust Company Ltd., as trustee, incorporated by reference to Exhibit 4.3 to Ormat
Technologies, Inc. Current Report on Form 8-K to the Securities and Exchange Commission on February 2, 2011.

  4.7 Second Addendum, dated as of February 11, 2011, to the Deed of Trust, dated as of August 3, 2010 (as amended or
supplemented), between Ormat Technologies, Inc. and Ziv Haft Trust Company Ltd., as trustee, incorporated by reference
to Exhibit 4.7 to Ormat Technologies, Inc. Quarterly Report on Form 10-Q to the Securities and Exchange Commission on
May 6, 2011.

31.1 Certification of the Chief Executive Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 302 of the
Sarbanes-Oxley Act of 2002, filed herewith.

31.2 Certification of the Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 302 of the
Sarbanes-Oxley Act of 2002, filed herewith.

32.1 Certification of the Chief Executive Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the
Sarbanes-Oxley Act of 2002, filed herewith.

32.2 Certification of the Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the
Sarbanes-Oxley Act of 2002, filed herewith.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned thereunto duly authorized.

ORMAT TECHNOLOGIES, INC.

By: /s/    JOSEPH TENNE        

Name:     Joseph Tenne
Title:     Chief Financial Officer

Date: August 5, 2011
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EXHIBIT INDEX

Exhibit No. Document

  3.1 Second Amended and Restated Certificate of Incorporation, incorporated by reference to Exhibit 3.1 to Ormat
Technologies, Inc. Registration Statement on Form S-1 (File No. 333-117527) to the Securities and Exchange Commission
on July 20, 2004.

  3.2 Third Amended and Restated By-laws, incorporated by reference to Exhibit 3.2 to Ormat Technologies, Inc. Current Report
on Form 8-K to the Securities and Exchange Commission on February 26, 2009.

  3.3 Amended and Restated Limited Liability Company Agreement of OPC LLC dated June 7, 2007, by and among Ormat
Nevada Inc., Morgan Stanley Geothermal LLC, and Lehman-OPC LLC, incorporated by reference to Exhibit 3.1 to Ormat
Technologies, Inc. Current Report on Form 8-K to the Securities and Exchange Commission on June 13, 2007.

  4.1 Form of Rights Agreement by and between Ormat Technologies, Inc. and American Stock Transfer & Trust Company,
incorporated by reference to Exhibit 4.3 to Ormat Technologies, Inc. Registration Statement Amendment No. 2 on Form
S-1 (File No. 333-117527) to the Securities and Exchange Commission on October 22, 2004.

  4.2 Indenture for Senior Debt Securities, dated as of January 16, 2006, between Ormat Technologies, Inc. and Union Bank of
California, incorporated by reference to Exhibit 4.2 to Ormat Technologies, Inc. Registration Statement Amendment No. 1
on Form S-3 (File No. 333-131064) to the Securities and Exchange Commission on January 26, 2006.

  4.3 Indenture for Subordinated Debt Securities, dated as of January 16, 2006, between Ormat Technologies, Inc. and Union
Bank of California, incorporated by reference to Exhibit 4.3 to Ormat Technologies, Inc. Registration Statement
Amendment No. 1 on Form S-3 (File No. 333-131064) to the Securities and Exchange Commission on January 26, 2006.

  4.4 Deed of Trust, dated as of August 3, 2010, between Ormat Technologies, Inc. and Ziv Haft Trust Company Ltd., as trustee,
incorporated by reference to Exhibit 4.1 to Ormat Technologies, Inc. Current Report on Form 8-K to the Securities and
Exchange Commission on February 2, 2011.

  4.5 Addendum, dated as of January 27, 2011, to the Deed of Trust, dated as of August 3, 2010, between Ormat Technologies,
Inc. and Ziv Haft Trust Company Ltd., as trustee, incorporated by reference to Exhibit 4.2 to Ormat Technologies, Inc.
Current Report on Form 8-K to the Securities and Exchange Commission on February 2, 2011.

  4.6 Form of Bond issued pursuant to the Deed of Trust, dated as of August 3, 2010 (as amended or supplemented), between
Ormat Technologies, Inc. and Ziv Haft Trust Company Ltd., as trustee, incorporated by reference to Exhibit 4.3 to Ormat
Technologies, Inc. Current Report on Form 8-K to the Securities and Exchange Commission on February 2, 2011.

  4.7 Second Addendum, dated as of February 11, 2011, to the Deed of Trust, dated as of August 3, 2010 (as amended or
supplemented), between Ormat Technologies, Inc. and Ziv Haft Trust Company Ltd., as trustee, incorporated by reference
to Exhibit 4.7 to Ormat Technologies, Inc. Quarterly Report on Form 10-Q to the Securities and Exchange Commission on
May 6, 2011.

31.1 Certification of the Chief Executive Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 302 of the
Sarbanes-Oxley Act of 2002, filed herewith.

31.2 Certification of the Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 302 of the
Sarbanes-Oxley Act of 2002, filed herewith.

32.1 Certification of the Chief Executive Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the
Sarbanes-Oxley Act of 2002, filed herewith.

32.2 Certification of the Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the
Sarbanes-Oxley Act of 2002, filed herewith.
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